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S. Brett Offutt,

Chief Legal Officer, Packers and
Stockyards Division, USDA, AMS,
FTPP; Room 2097-S, Mail Stop 3601,
1400 Independence Ave. SW,
Washington, DC 20250-3601

Sent via regulations.gov
Re: R-CALF USA’s Comments regarding Docket No. AMS—FTPP—24-0013, “Price

Discovery and Competition in Markets for Fed Cattle.,” Advanced Notice of
Proposed Rulemaking

Dear Mr. Offutt:

The Ranchers Cattlemen Action Legal Fund, United Stockgrowers of America (R-CALF USA)
appreciates this opportunity to comment on the U.S. Department of Agriculture (USDA)
Agricultural Marketing Service’s (AMS’) advance notice of proposed rulemaking (ANPR), Price
Discovery and Competition in Markets for Fed Cattle, available at 89 Fed. Reg., 82,519-537
(October 11, 2024).

R-CALF USA is the largest trade association exclusively representing United States cattle farmers
and ranchers within the multi-segmented beef supply chain. It is also the largest all-voluntary
membership-based cattle trade association with approximately 4,000 voluntary dues paying
members in over 40 states. Its membership includes cow-calf operators, cattle backgrounders and
stockers, cattle feedlot owners, and sheep producers. Numerous main street businesses are non-
voting members of R-CALF USA.

R-CALF USA believes that addressing the problem identified in this ANPR is vital to the future
viability of America’s family scale cattle farmers and ranchers (including family scale
backgrounders, stockers, and feeders). Because this ANPR addresses chronic problems with the
most widely used fed cattle procurement method in place today, known as formula contracts or
formula pricing, and because this method is widely touted by the beef packing industry as, inter alia,
the means of providing customers with the product quality they seek, it should be fully expected that
the largest beef packing trade associations, and all other trade associations with large beef packers
seated on their governing boards, will vehemently oppose any change to the status quo — as they
have collectively done for the past several decades.

And so it is that AMS, soon to be under a new Administration, has a choice. Either maintain the
status quo with respect to cattle procurement practices, which has contributed to the steep decline in
the number of U.S. beef cattle operations, the number of beef cows in the U.S. cattle herd, and the
number of U.S. feedlots over the past several decades, which declines have markedly accelerated in
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recent years; or make immediate and meaningful reforms to fed cattle procurement practices to
rebalance the disparate bargaining power between highly concentrated beef packers and widely
disaggregated cattle sellers by reestablishing competitive market forces as the determinant of cattle
prices regardless of the procurement method used.

R-CALF USA implores AMS to aggressively pursue the latter with respect to this ANPR as well as
to steadfastly support and finalize its previous rulemakings that clarify statutory protections for both
the market and market participants under the Packers and Stockyards Act.

R-CALF USA appreciates the comprehensive and accurate background information contained in
Sec. II. A., Trading Practices in the Fed Cattle Industry, Sec. I1. B., Longstanding Concerns and
Market Shocks, and Sec. 11. C., Academic Review and Other Regulatory Models. Together they
describe the fundamental problem associated with the use of formula contracts as the predominant
procurement method for fed cattle. That problem is that too many cattle have been shifted out of the
price discovering cash market, causing it to become too thin to establish a competitive price; and yet
the packers benefit from the non-competitive price established in the ultra-thin cash market by using
it as the base price or benchmark for their preferred procurement method — the formula contract.
Thus, the packers are dependent upon and benefit from the price discovered in the cash market even
though they only minimally contribute to the price discovery process that occurs exclusively in the
fed cattle cash market.

The declining volume of fed cattle marketed in the negotiated cash market (hereafter referred to as
the fed cattle cash market or price discovery market) is directly proportional to the increased usage
of formula contracts' and is, therefore, the appropriate measure for depicting the impact that formula
contracts have had and are having on the U.S. cattle industry.

I The Overall Impacts of Formula Contracts may be Understated in the ANPR

A. Increased Usage of Formula Contracts Likely Contribute to the Ongoing
Dismantling of the U.S. Cattle Industry’s Competitive Infrastructure

It is important to note that cattle producers value competition and market transparency as evidenced
by their historical support of livestock auction yards for selling and buying cattle. The AMS Packers
and Stockyards Division reports that over 33 million cattle were marketed through livestock auction
yards in 2021.2 The competitive and transparent livestock auction yards, therefore, serve as markets
for more lighter-weight cattle than are marketed to packers as fed cattle in the fed cattle market.’

As the ANPR intimates, this preference for a competitive and transparent market likely explains why
cattle feeders in the IA-MN region have “reliably maintained cash-market procurement of 50 percent
or more of marketed cattle,” and why the “Nebraska (NE) region’s percentage has hovered between
30 and 40 percent.”* The ANPR correctly refers to the smaller feeders in the northern regions as

! See 89 Fed. Reg., at 82,521 (during the period from 2005 through 2021 the volume in the fed cattle cash market was
thinned by 35% as the volume in the formula contract market increased by 35%).

2 USDA AMS Packers and Stockyards Division: Annual Report 2021 & 2022, at 17, available at Packers and Stockyards
2021-2022 Report to Congress.

3 In 2023, the nation’s remaining 25,103 feedlots marketed 24.8 million fed cattle to packers. See, e.g., Cattle on Feed,
USDA NASS, Feb. 23, 2024, at 15, available at Cattle on Feed 02/23/2024.

489 Fed. Reg., at 82,522, col.1.
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“farmer feeders.”> What the ANPR does not mention is that these farmer feeders have been exiting
the industry in droves. As shown below in Figure 1, since 2005, when the ANPR states the volume
in the cash market was 55%,° to 2023, the number of farmer feeders has declined by 63,000.” Figure
1 shows a positive correlation between the thinning of the fed cattle cash market and the elimination
of farmer feeders from the U.S. cattle industry, and that an additional 1,000 farmer feeders exited the
industry during each of the past 4 years, the period in which the shrinking fed cattle cash market
thinned to its lowest level in history.

Figure 1

Declining No. of Small Feedlots with Capacities <1,000 Head and Declining Cash Volumes
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This ongoing and precipitous decline in the number of farmer feeders, positively correlated with the
shrinking fed cattle cash market, is contemporaneously occurring in all segments of the United
States’ live cattle production channel. Figure 2 reveals the same positive correlation between the
shrinking fed cattle cash market and the shrinking number of U.S. beef cattle operations.

S1d.
6d., at 82,521.
7 See various Cattle on Feed Reports, USDA NASS, 2005-2024.
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Figure 2
Shrinking Cash Market and Alarming Exodus of America's Beef Cattle
Operations
Loss of Over 148K Operations from 2005-2022
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Figure 3 below reveals the same positive correlation between the shrinking fed cattle cash market
and the shrinking number of cows in the U.S. beef cattle herd.

Figure 3

Shrinking Cash Market and Declining Size of the U.S. Beef Cow Herd
2005-2024
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Figure 4 below reveals the same positive correlation between the shrinking fed cattle cash market
and the shrinking number of mid- to large-size feedlots (i.e., feedlots with a capacity of greater than
1,000 head).
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Figure 4

Shrinking Cash Market and Shrinking No. of Mid- and Large-Size Feedlots
(Capacities >1,000 Head)
2005-2023
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Figures 1 through 4 above each show a positive correlation between the shrinking fed cattle market
and the shrinking of the U.S. live cattle industry’s entire competitive infrastructure: its number of
participants, number of beef cows, and its number of marketing outlets (i.e., its feedlots, which
represent the final stage of the live cattle production chain). As such, what Figures 1-4 depict is
antithetical to our nation’s food security interests because rather than maintaining a widely dispersed
and disaggregated food supply chain that is resilient to external shocks, the U.S. live cattle industry
is becoming increasingly centralized, concentrated, and consolidated, making it highly vulnerable to
significant market disruptions caused, or likely to be caused, by such events as those enumerated in
the ANPR: “human pandemics, drought, animal disease outbreaks, emergent animal health issues,
lengthy plant shutdowns, labor strikes, other beef packing and supply disruptions, events that trigger
force majeure in contracts, etc.”

R-CALF USA’s purpose in presenting the forgoing information is to instill a greater sense of
urgency upon both the Administration and Congress to take immediate action to reverse the
downward trajectories manifest in every segment of the live cattle component of our nation’s
multisegmented beef supply chain. While AMS is to be applauded for initiating a meaningful
discussion regarding the role that formula contracts likely play in distorting market prices paid to
U.S. cattle producers by extinguishing their quintessential price discovery market, the stated purpose
of the ANPR does not appear to be to reinstate the price discovering cash market as the preeminent
determinate of the fair market value of fed cattle; but rather, it appears to seek to modify the very
tool that the dominant packers have wielded to effectively relegate the price discovering cash market
a residual market.’ That tool, of course, is the formula contract that shifts large volumes of cattle out

889 Fed. Reg., at 82,534, col. 3.

9 See id., at 82,519, col. 3, stating “This ANPR seeks comment on a range of options designed to ensure that base prices
in formula pricing arrangements are broadly representative of fair market conditions. . .”; See also, id., at 82,531, col. 3,
stating, “This ANPR focuses on which benchmarks are appropriate for use as base prices in formula agreements. . .”.
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of the price discovering market while void of any competitively generated price — hence void of any
timely discoverable price.

B. Formula Contracts Likely Purged Competitive Forces from the Market

It should be noted that the “glue” that has historically held together the symbiotic relationship
between the value of slaughter-ready cattle and its derivative, beef and beef products, is non other
than the invisible hand of competition. Consequently, when such a relationship becomes distorted or
autonomous, the only conclusion to be drawn is that competition itself has been purged.

That competitive forces have been purged from the fed cattle market following the 2005 plunge in
the volume of cattle traded in the fed cattle cash market is revealed below in Figure 5, which shows
that the value of cattle was concomitantly disconnected from the value of wholesale beef when the
shrinking fed cattle cash market’s volume settled to its first historical low in 2015.

Figure 5

Shrinking Cash Market and Widening Farm to Wholesale Spread
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Commensurate with the reduction in competitive forces that historically maintained the symbiotic
relationship between fed cattle prices and beef prices is the reduction in competition manefest in a
market where favorable market fundementals should have generated strong prices and, therefore,
positive returns, but did not. Such is the case with the fed cattle market. Figure 6 below reveals that
despite low cattle supplies, strong consumer beef demand, and consumers’ willingness to pay higher
beef prices, fed cattle prices declined, generating again a positive correlation between the shrinking
fed cattle cash market and returns experienced by U.S. feedlots.
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Figure 6

Shrinking Cash Market and Reduced Avg. Annual Returns to Cattle Feeding
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Another informative measure for monitoring the robustness of competitive forces operating (albeit
invisibly) in the fed cattle cash market is the share of each consumer beef dollar the market allocates
to the live cattle segment of the multisegmented beef supply chain. Here, again, as shown in Figure 7
below, there is a positive corralation between the shrinking volume in the fed cattle cash market and
the share of each consumer beef dollar allocated to the U.S. live cattle industry.
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Figure 7

Producers' Share of Consumer Beef Dollar
(with trendline)
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I1. The Fed Cattle Market Is Fundementally and Systemically Broken

As discussed above in Sec. L. B., the cattle industry is dependent on the invisible hand of competition
for its survival, and this invisible hand of competition has historically held together the symbiotic
relationship between slaughter-ready cattle prices and beef prices. While the above stated section
described the specific relationship with wholesale beef prices, a more holistic example is warranted
to better elucidate the meaning of “historical.”

Figure 8 below provides that clarification as it encompasses the entire live cattle industry, as
represented by the sales of fed cattle, whose price is ultimately translated to the price for lighter-
weight cattle marketed by the nation’s cow/calf producers, backgrounders, and stockers, all the way
to the ultimate consumer whose beef dollar must fund every segment of the multisegmented beef
supply chain.

Depicted in Figure 8 is the historical relationship between USDA reported fed steer prices and all-
fresh retail beef prices as paid by consumers over the past three decades. The chart reveals the over
two-decade long, largely symbiotic relationship between the two price points, with each following
the other as consumers’ willingness to pay more for beef increased. But beginning in 2015, that
relationship was severed and though consumers’ willingness to pay more for beef worked its way
ever higher, cattle prices began stair-stepping downward, manifesting in an unprecedented inverse
relationship between cattle prices and beef prices for many years.

Arguably, the turnaround did not occur until mid-2022, when both price points clearly began moving
again in the same direction, upward in large part resulting from the third major supply disruption that
had occurred during the past three decades. This third supply disruption, like the disruption the
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USDA largely attributed to the prolonged drought during the 2010 to 2013 period, !° which then
caused cattle prices to increase substantially after 2009, was also largely attributed to widespread
drought conditions that reduced supplies of beef cows to the lowest level in over 60 years.!! The first
major supply disruption, however, was caused by a foreign animal disease reported in Canada. When
Canada reported its first native case of BSE in early 2003, the U.S. border was closed to live cattle
imports from Canada for over two years. This first major supply disruption can be identified in
Figure 8 by the significant cattle price rally that occurred in the 2003-2004 timeframe.

Figure 8, along with this attendant discussion, reveals that during times of significant market shocks
(i.e., significant supply disruptions), the latent forces of competition can be unleashed to bring about
more equitable cattle prices; but lacking such external shocks, as was the case between the 2010-
2013 drought and the drought that began in late 2020, the cattle market can and did act irrationally,
evidencing market failure in the U.S. cattle industry.

Figure 8
Cattle Prices Crash While Consumers Pay Record Beef Prices
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III.  Competition in the Fed Cattle Market Must be Restored

In light of the positive correlations between the shrinking fed cattle cash market and the dimanteling
of the cattle industry’s competitive infrastructure, the purging of competitive forces within the fed
cattle market, and the evidence of market failure in the U.S. cattle industry, R-CALF USA urges
AMS to work together with Congress to take immeidate action to restore competitive market forces

10 See Additional Data Analysis Could Enhance Monitoring of U.S. Cattle Market, U.S. Government Accountability
Office, GAO-18-296, April 2018, at 12.
11 See 89 Fed. Reg., at 82,534, col. 3.
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in the cattle industry. It is our position that there are no direvatives that can be extracted or
extrapolated from the outcome of a noncompetitive market that would miraculaously equal a truly
competitive outcome — an outcome sorely needed by both current and aspiring U.S. cattle producers.

Given that millions more cattle (i.e., lighter weight cattle) are marketed through the competitive and
transparent livestock auction yards than are marketed directly to packers in the fed cattle market, it is
presumptively true that many if not most cattle producers would prefer to participate in competitive
price negotiations if the risk of timely market access were removed. Based on anecdotyl information,
R-CALF USA believes market access risk is high among the reasons that cattle feeders seek to enter
formula contracts.

From R-CALF USA’s perspective, requiring each individual plant owned by covered packers to
purchase at least half their weekly cattle needs in the fed cattle cash market, and requiring those
cattle to be slaughtered within the seven-day window AMS found to be a standard practice, would be
the least burdensom and least complicated means of immediately restoring lost competition to the
cattle industry. Further, R-CALF USA believes all forward-type contracts for cattle should include a
firm negotiated base price that can be equated to a fixed dollar value at the time the contract is
executed, and that such a contract be offered to any cattle feeder who can meet the contract’s terms.
With this reform, the forward agreement will additionally contribute to the improved price discovery
achieved by the requirement that at least 50% of fed cattle be procured directly from the price
discovery cash market.

Like formula contracts that inherently fail to contribute to price discovery because they do not
contain a negotiated base price, but instead are linked to the price discovered in the fed cattle cash
market, top-of-the-market pricing (TOMP) should be prohibited.

Because neither the requirement that packers procure at least half their cattle from the price
discovery market, nor prohibitions on unpriced forward-type contracts and TOMP agreements will
necessarily cause packers to operate outside their chosen buying regions, AMS should significantly
loosen if not eliminate current confidentiality guidelines under the Livestock Mandatory Reporting
Act that deprive independent livestock producers of needed price transparency in all regional
markets, regardless of the number of market participating packers.

R-CALF USA generally agrees with the ANPR option of discouraging packers from requiring
exclusitivity of a producer in an alternative marketing agreement and agrees with the proposal to
require covered packers to fully compensate sellers if they fail to pick up cattle purchased in the
negotiated transaction window.

IV.  Conclusion
R-CALF USA greatly appreciates AMS’ thoroughness in laying out the challenges formula contracts
and other pricing schemes present to the goal of ensuring the fed cattle market is competitive,

accessible, and equitable for all U.S. cattle producers.

Sincerely,

=k 4

Bill Bullard, CEO



