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In the early days of the United States there were vast 

amounts of lands west of the Appalachian mountains 

claimed by some of the States as territories. The 

smaller States refused to ratify the Constitution until 

the others gave up their claimed western territories for 

the mutual benefit of them all. This resulted in Article 

4, Sec 3, Cl 2 of the Constitution: “The Congress shall 

have power to dispose of and make all needful rules 

and regulations respecting the Territory and other 

property belonging to the United States”.   

WHAT ARE “PUBLIC LANDS” AND 
WHERE DID THEY COME FROM?  



 

 

 

WHAT ARE “PROPERTY” RIGHTS AND 
HOW ARE THEY CREATED?   

 
Though the earth and all inferior creatures be common to all men, yet every 
man has a property in his own person.  This nobody has any right to but 
himself.  The labour of his body and work of his hands, we may say are properly 
his.  Whatsoever, then, he removes out of the state that nature hath provided 
and left it in, he hath mixed his labour with it, and joined to it something that is 
his own, and thereby makes it his property.  It being by him removed from the 
common state Nature placed it in, it hath by his labour something annexed to it 
that excludes the common right of other men.  
John Locke: Second Treatise of Government 



 

 

 

WHAT ARE “PROPERTY” RIGHTS AND 
HOW ARE THEY CREATED?   

 
The Lockean concept of mixing your labor, time and effort 

with natural resources to create “property” rights runs like a 

consistent thread through all the “public land” laws of the 

United States. The idea of “settlement”, “appropriation”, 

“possession”, “occupancy” and “use”, are consistent with the 

language used in the Preemption, Homestead, Mining, 

Desert Land, Reclamation, Water Rights, Right-of-way and 

Easement laws of Congress. Having established a 

“possessory right” this gave the “settler” a “preference right” 

to acquire the legal title from the United States.   



For the first 200 years Congress enacted hundreds of 

statutes for the purpose of disposing of the “public lands” to 

States, Railroads, Indian Tribes, and to the “bona fide 

settlers”, “occupants” and miners in actual “possession” and 

“use” of the land under a “classification” system. The term 

“public lands” was clearly defined by the Supreme Court to 

mean “lands open to entry and settlement upon which there 

are no rights or claims.”  The principle policy of Congress was 

to grant to the head of a household (or sell at nominal cost) 

agricultural homesteads of a size sufficient for the support of 

a family. (Homestead Act 1862, Desert Land Act 1877, 

Reclamation Act 1902, Stockraising Homestead Act 1916).   

HOW DID CONGRESS DISPOSE OF 
THE “PUBLIC LANDS”? 



“It is well settled that all land to which any claim or rights 

of others has attached does not fall within the 

designation of public lands: “as the grant of the right of 

way, the filing of the map of definite location, and the 

construction of the railroad within the quarter section in 

question preceded the filing of the homestead entries on 

such section, the land forming the right of way therein 

was taken out of the category of public lands subject to 

preemption and sale, and the Land Department was 

therefore without authority to convey rights therein.” 

(Northern Pac.R.Co v Townsend, 1903)  

WHEN DOES “PUBLIC LAND” CEASE TO BE 

SUCH AND BECOME PRIVATE “PROPERTY”? 



 

 

 

    TYPES OF RANCH PROPERTY 

 Real Estate: a specific geographically defined area of land 

somewhere on the Earth.  

 Real Property: a fractional interest in real estate: water-

rights, mineral rights, easements/ROWs, timber & stone 

rights, range rights, etc. Can include improvements: fences, 

corrals, pipelines, forage, brush control, etc. 

 Split Estate: typically divided surface and mineral interests, 

but can be any fractional or undivided interests. Sometimes 

called Multiple Estate or Multiple Use land. 

 Personal Property: movable objects of value; truck, tractor, 

cattle, sheep, horses, trailers, corral panels, etc. 



 Range rights existed under 
Spanish/Mexican Law (Arguello v 
US, 1855), and continued under 
Kearney's Code pg 71 (1846). All 
Western States/Territories 
enacted similar Range Laws. 
Congress “granted” “grazing 
privileges” and compensable 
“forage” or “improvement” rights 
(Acts of 1872, 1875, 1884) and 
the “business of breeding and 
grazing livestock” (LRSA 1897). 
(also Atherton vs Fowler, 1877; 
Griffith vs Godey, 1885). 

RANGE RIGHTS WERE RECOGNIZED BY 

STATE/TERRITORIAL LAWS & COURTS  



 Kearney's code continued  
Mexican laws of prior 
appropriation water rights and 
these were adopted in State 
and Territorial laws. Congress 
validated state/ territorial 
water rights by Sec 9 of the 
Act of July 26, 1866 and 
severed all water in the West 
from public lands by the Acts 
of 1866/1870 and the Desert 
Land Act of 1877. (California 
vs US, & US vs New Mexico, 
1978). 

WATER RIGHTS WERE RECOGNIZED 
UNDER STATE AND TERRITORIAL LAWS 
& THE COURTS 



 State/ territorial laws 
recognized  easements for 
livestock, irrigation, mining, 
logging, homesteads and 
crossings. Congress 
affirmed rights of way by 
section 8 of the Act of 1866, 
RR-ROW 1875, Forest 
Reserve/Act 1891/1897, 
Transfer Act 1905. (Curtin vs 
Benson, 1911; Colorado vs 
Toll, 1925).  

RIGHTS OF WAY WERE RECOGNIZED 
UNDER STATE & TERRITORIAL LAWS, 

CUSTOMS AND THE COURTS.  



TIMBER & STONE USE RIGHTS WERE 
RECOGNIZED  AS CUSTOMARY RIGHTS 

UNDER STATE AND TERRITORIAL LAW  
 Mexican custom and law 

recognized a right of local 
residents to use stone, 
timber and related 
products for construction, 
firewood and other uses. 
Congress confirmed these 
rights by the Timber & 
Stone Act of 1878 and the 
Forest Reserve Acts of 
1891/1897 (Caldwell vs 
US, 1919 & cases therein). 



The West Was Settled Long Before the Forest 
Service or Bureau of Land Management Existed. 

 Congress encouraged the 

establishment of family size  

ranch “units”  throughout the 

west by passing laws to grant 

and confirm specific property 

rights to settlers while 

reserving other interests for 

separate appropriation. 

(Homestead Act of 1862, Act of 

1866, Desert Land/ Forest Res 

Act 1877/1891/1897, LRSA 

1897, Reclamation Act 1902, 

SRHA 1916). 



Through a series of statutes passed in the 1800’s and 

early 1900’s Congress sanctioned, confirmed, and 

granted split estate property rights to settlers in the 

region West of the 100th meridian.  These statutes 

granted and confirmed water rights, easements, grazing 

allotments and forage/improvement rights, mineral 

rights, and timber use rights. (Watt vs Western Nuclear, 

1983; California vs United States, United States vs New 

Mexico, 1978; Kinney Coastal Oil vs Kieffer, 1928).    

Congress Sanctioned Two Different 
Patterns of Settlement  



The nature of the land in the west was so physically 

different than the east Congress established two 

separate land settlement patterns to accommodate 

the conditions that existed in the west, (California vs 

U.S., 1978; Watt vs Western Nuclear, 1983) 

See: 43 U.S.C. Chapters 7 Homesteads, 15 

Appropriation of Waters, and 22 Right of Ways and 

other Easements. 30 U.S.C. Mines and Minerals.     

Congress Sanctioned Two Different 
Patterns of Settlement  



100th Meridian Bisects U.S. at 30” Precipitation Zone. From 

J.W. Powell’s 1879 Report to Congress. 



The Riparian Doctrine developed in the eastern 

United States and had its origins in English law.  

The word riparian comes from the Latin ripa which 

means bank (as in stream bank).   

Congress Sanctioned Two Different 
Patterns of Settlement 



The Riparian Doctrine developed: 

1. In areas where water was abundant. 

2. At a time when fishery consumption and  

transportation were the dominant uses.  

3. Under a legal system that recognized that each 

owner of land along the watercourse had the equal right to 

the reasonable use of the water as it flowed  through his  land.  

Congress Sanctioned Two Different 
Patterns of Settlement 



The Appropriation Doctrine developed in the 

western United States and had its origins in 

Spanish/Mexican law.  The first United States 

western water law was Kearney’s Code: “The laws 

heretofore in force concerning water courses, 

stock marks and brands, horses, inclosures, 

commons and arbitrations shall continue in force…” 

(1846).   

Congress Sanctioned Two Different 
Patterns of Settlement 



 The Appropriation Doctrine developed: 

1. In areas where water was scarce. 

2. At a time when agricultural (irrigation, stock 

 watering) and mining were the dominant uses.  

3. Under a legal system that recognized that the first 

person to put water to a recognized beneficial use (regardless 

of whether they owned riparian land) acquired a superior right 

to later appropriators.  

Congress Sanctioned Two Different 
Patterns of Settlement 



By the Act of July 26, 1866/1870 & Desert Land Act 

1877 Congress severed the water from the public 

lands, and by the Act of August 30, 1890 they 

established the 100th meridian as the federally 

recognized boundary of the arid region by reserving 

rights of way for ditches and canals on all lands 

patented after that date.  

California vs U.S.; & U.S. vs New Mexico, 1978. 

Congress Severed the Water from the 
Soil and Recognized State Sovereignty 



This included: Arizona, California, Colorado, Idaho, 

Kansas, Montana, Nebraska, New Mexico, Nevada, 

North Dakota, Oklahoma, Oregon, South Dakota, 

Utah, Washington, and Wyoming. Although Texas 

also adopted the Appropriation Doctrine, it had very 

little federal land to which these laws would apply.   

Congress Sanctioned The Prior 
Appropriation Doctrine for the 
Western States 



The Act of 1875 made it legal to graze livestock on all “public land” 

open to settlement under the homestead, preemption and mining 

laws. The Act of 1884 authorized the “grant” of “grazing privileges” 

on reservations after a “determination” was made that grazing 

would not interfere with the government's use of the reservation. 

Thus, a “permit” is not a property right, but merely an inceptive 

license required before property interests could be granted, 

appropriated, constructed, or developed (water rights, 

easements/ROWs, or improvements). However once a 

classification and a determination was made and the appropriation 

or improvement completed, the property right was perfected and 

could not be revoked. (Griffith v. Godey, 1885, Nobel v. Union River 

Logging RR, 1893, Shaw v. Kellogg, 1898).    

Congress Granted Grazing Privileges 



Once the land had been “entered” and the required 

cultivation/grazing or residence for 5 years had been 

accomplished, the settler's title became a vested property 

interest capable of sale or transfer even before the 

issuance of a patent. (Act June 23, 1910)  Since range 

rights (or “grazing privileges”), and water rights were the 

basis for “grazing allotments” as an economic “unit” then 

the rancher is an owner of real property, not a renter, and 

therefore the ranch value is not a leasehold.  

Congress Granted Full Property Rights 
Even Prior to the Issuance of a Patent 



The fact that ranchers pay grazing fees also 

contributes to the misconception that Western ranches 

have a leasehold value.  However, the grazing fee is 

not a rent: 25% goes to the state/county in lieu of 

taxes for roads and schools; 25% is an administrative 

charge; and 50% is a trust fund contribution (Range 

Betterment Fund)  for the construction of range 

improvements. (U.S. vs Grimaud, 1911; Act of 1908; 

Act of 1914; FLPMA 1976).  

Congress Established a Payment System 
for Required Land Improvements 



 Kearney’s Code (1846). 

 Water-right/ROW Act  (July 26, 1866/July 9,1870).  

 Grazing Act (March 3, 1875). 

 Desert Land Act (1877 and amendments).   

 Livestock Grazing Privileges on Reservations Act (July 5, 1884). 

 Unlawful Enclosures Act (February 5, 1885).  

 General Allotment Act (1887 and amendments) 

 Livestock Reservoir Site  Act (LRSA) (January 13, 1897). 

 Forest Service Organic Act (FSOA) (June 4, 1897). 

 Forest Reserve Rights of Way Act (March 3,1899). 

 Reclamation Act (June 17, 1902). 

 National Forest Homestead Act (June 11, 1906 amend 1908, 1912). 

 Pickett Act (June 25, 1910); Enlarged Homesteads DLA, Forest Allotments (1910). 

 N.F. Cooperative Improvement Act (June 30, 1914). 

 Stock-Raising Homestead Act (Dec 29,1916 amend Jan 29, 1929, June 21, 1949). 

 Act to Conserve/Develop Indian Lands (June 18,1934). 

 Taylor Grazing Act (TGA) (June 28, 1934). 

 Bankhead-Jones Farm Tenant Act (July 22, 1937).  

 Compensation for Cancelled Permits (July 9, 1942). 

 Granger-Thye Act (April 24, 1950). 

 Federal Land Policy Management Act (Oct. 21, 1976). 

 National Forest Management Act (Oct. 22, 1976). 

 Surface Mining Reclamation Act (August 3, 1977). 

 Public Rangelands Improvement Act (October 25, 1978). 



The Act of 1866/1870, DLA 1877, which granted agricultural and 

stockwater rights (Section 9) and associated livestock rights of way 

(Section 8). DLA severed groundwater from public land. 

The Grazing Act 1875, Grant of Grazing Privileges 1884 and the 

General Allotment Act of 1887(as amended), that authorized the Sec 

of War to “permit” grazing on military reservations, and the granting 

of “grazing allotments” in addition to “homesteads”. 

The LRSA & Forest Reserves Acts of 1891/1897, granted “control” of 

160 acres around stockwater “locations” and the right to construct 

roads & improvements for access to property within N.Forests. 

The SRHA of 1916, 1919, 1923, 1929, 1949, further reserved and 

granted range forage & grazing rights, improvement rights, defined 

limits of livestock right of ways, and rights to compensation. 

  

Key Federal Land Settlement Laws 



The Taylor Grazing Act of 1934, BJFTA 1937, which granted 

rights of way over grazing districts, preferences for “range 

units”, required compensation for improvements, and 

continued acquiring water rights & ROWs under prior laws. 

The Federal Land Policy and Management Act of 1976, which 

protected all prior existing water rights, rights of way, and all 

other rights, repealed old ROW laws, and required that 

ranchers be compensated for all range improvements: water, 

forage, trails, etc. 

The National Forest Management Act of 1976, which states all 

present and future forest plans and permits shall be subject 

to prior existing rights. 

Key Federal Land Settlement Laws 



Western Split Estate Ranches Resulted from Statutory Federal Grants 

HOMESTEAD  

HOME RANCH 

OR BASE 

PROPERTY 



Analysis of Federal Statutes Reveals Five 

Distinct Federally Granted Split Estate Property 

Values on Western Ranches 

 

1)  WATER RIGHTS 

2)  EASEMENTS/ROWs  

3)  FORAGE/GRAZING ALLOTMENTS 

4)  IMPROVEMENTS(structural/nonstructural)  

5)  PATENTED PARCELS   

 



In simple functional form the valuation model was: 

FMV= fn {WR, ROW, RI, GF, PL} 

Where FMV fair market value, WR is water rights, 

ROW is rights of way, RI is range improvements, 

GF is forage crops/grazing value, and PL is 

patented land parcels. 



There are three standard approaches to the appraisal 

of real property interests: 

1) comparable sales (sales approach)  

2) replacement cost depreciated (cost approach)  

3) income capitalization (income approach)   

Uniform Standards of Professional Appraisal Practice 

(USPAP)   

An Appraisal Approach to the 
Evaluation of Real Property Values  



The principle of highest and best use must then be 

applied to each of the five real property interests.  

USPAP has four measures for determining highest and 

best use.  Is the use: 

1 Legally permissible 

2 Physically possible 

3 Maximally productive 

4 Economically profitable 

An Appraisal Approach to the 
Evaluation of Real Property Values  



Water rights can be 

quantified and value 

determined by applying the 

USPAP.  A combination of 

the Sales and Income 

approaches using sales data 

and rental rates at highest 

and best use. 

Stockwater Rights Are Real Property 
Belonging to the Individual Rancher 
(United States v. New Mexico, 1978) 



Forage/grazing values can be 

quantified and value determined 

by applying the rules of USPAP.  

A combination of Sales and 

Income approaches applied to 

Carrying Capacity. 

Forage Plants on Possessory Range Are 
Real Property Belonging to the Rancher 
(Atherton v. Fowler, 1877, Griffith v. 
Godey, 1885)  



Easements/ROWs can be 

quantified and value determined 

by applying USPAP.  The typical 

Before/After method & Prudent 

Man test may be inapplicable due 

to a paucity of sales data.  Some 

appraisers have substituted long-

term grazing lease sales data (ie. 

State Land Grazing leases). 

Easements/ROWs on Are Real 
Property Belonging to the Individual 
Rancher (Curtain v. Benson, 1911; 
United States v. 9,947 Acres, 1963) 



Range Improvements Are Real 
Property Belonging to the Individual 
Rancher (Atherton v. Fowler, 1877)  

Range improvements can 

be quantified and value 

determined by applying the 

rules of USPAP.  The Cost 

approach most typically 

would be applied. 



Patented Land Inholdings (or the use 
thereof) Cannot Be Taken Without 
Compensation (Curtin v. Benson, 
1911, United States v. Grizzard, 1910)  

Patented land values can be 

quantified and value 

determined by applying the 

rules of USPAP.  The Sales, 

Cost and Income approaches 

(with greatest weight usually 

given to Sales) is the most 

typical method. 







Conclusion: Evaluation of 
Rangeland Resources  

Evaluation of rangeland resources through a 

combination of scientific measurements, legal analysis, 

and economic valuation (in harmony with accepted 

appraisal techniques) can provide ranchers with 

evidence of compensatory property value and 

management alternatives when future regulatory 

conflicts result in destruction of split estate ranch 

property interests.  Understanding rancher owned 

property interests will help avoid causing economic 

damage to rancher’s property rights. 



Conclusion: Evaluation of Rangeland 
Resources, What to Do?  
1. Do a title search and history documentation on the ranch including the 

homestead/headquarters and allotment. 

2. Do locate by legal description and/or GPS every stockwater location on the on 

the homestead and allotment. Make sure all fillings and claims are up to date. 

3. Do analyze/assign property value to all ranch unit components (using FLPMA 

definition of improvements >= $1.25/acre).  

4. Do document all communication with federal agencies, and reply with your 

position/understanding. 

5. Do NOT sign anything you don't agree with. 

6. Do join with like minded ranchers, ie. Range Allotment Owners Assoc. RAO 

 



THE GREATEST POWER ON EARTH IS NOT 
THE GOVERNMENT 

“Fear not, for they that be with us are more 

than they that be with them.  

And (he) prayed, and …the Lord opened the 

eyes of the young man; and he saw: and, 

behold, the mountain was full of horses and 

chariots of fire round about (them).” 

2 Kings 6:16-17 


