10

11

12

13

14

15

16

17

18

19

20

Case 2:08-cv-05067-RHW

Michael B. Gillett

The Gillett Law Firm

6327 Ravenna Avenue, N.E.
Seattle, WA 98115-7027
(206) 706-4692

Document 1

Filed 09/22/2008

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

EASTERDAY RANCHES, INC., a
Washington corporation;
Plaintiff,

VS.

U.S. DEPARTMENT OF
AGRICULTURE; ED SHAFER,
Secretary of the U.S. Department of
Agriculture; AGRICULTURAL
MARKETING SERVICE, an agency of
the U.S. Department of Agriculture; and
LLOYD C. DAY, Administrator of the
Agricultural Marketing Service,
Defendants.

v CV-08-5067-RHW

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

Plaintiff Easterday Ranches, Inc, by and through its attorney Michael B.

Gillett of The Gillett Law Firm, alleges as follows:

NATURE OF THE CASE

1. This action is brought under 5 U.S.C. 8§ 702 (Administrative

Procedure Act), challenging the Interim Final Rule promulgated by defendants to

implement country of origin labeling requirements under Subtitle D of the
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Agricultural Marketing Act (AMA), 7 U.S.C. 8§ 1638, et seq.
JURISDICTION AND VENUE

2. This Court has subject matter jurisdiction over this action under 28
U.S.C. § 1331 (federal question jurisdiction) and 28 U.S.C. § 1346 (federal
defendant).

3. Venue is proper in this district under 28 U.S.C. § 1402 (federal
defendant) because this is the judicial district in which plaintiff Easterday Ranches,
Inc. has its principal place of business and principal office.

PARTIES

4, Plaintiff Easterday Ranches, Inc. is a privately-held Washington
corporation that owns and operates a cattle feedlot in Franklin County,
Washington. At various times, plaintiff handles cattle born in Canada at its
feedlot. Most or all of the cattle handled at plaintiff’s feedlot are slaughtered at
facilities in the United States.

5. Defendant U.S. Department of Agriculture is a cabinet department of
the United States Government.

6. Defendant Ed Shafer is the Secretary of the U.S. Department of
Agriculture.

7. Defendant Agricultural Marketing Service is an agency of the U.S.

Department of Agriculture.
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8. Defendant Lloyd C. Day is the Administrator of the Agricultural
Marketing Service.

STATUTORY BACKGROUND AND RULEMAKING PROCEEDINGS

9. In the 2002 and 2008 Farm Bills, Congress added a new subtitle D to
the AMA. Farm Security and Rural Investment Act of 2002, Pub. L. No. 107-171,
8 10816, 116 Stat. 134, 533-535 (2002), and Food, Conservation, and Energy Act
of 2008, Pub. L. No. 110-246, § 11002, 122 Stat. 1651, 2113-2116 (2008). Among
other things, the new subtitle D generally requires that “a retailer of a covered
commodity shall inform consumers ... of the country of origin of the covered
commodity.” 7 U.S.C. § 1638a(a)(1). A number of meat products, including, but
not limited to, muscle cuts of beef and ground beef, are covered commodities
under the law. 7 U.S.C. § 1638(2)(A).

10. On August 1, 2008, the Agricultural Marketing Service of the U.S.
Department of Agriculture caused to be published in the Federal Register an
Interim Final Rule concerning mandatory country of origin labeling of beef, pork,
lamb, chicken, goat meat, perishable agricultural commodities, peanuts, pecans,
ginseng, and macadamia nuts. 73 Fed. Reg. 45,105 — 45,151 (Aug. 1, 2008). The
effective date of the Interim Final Rule is September 30, 2008. 73 Fed. Reg.
45,106 (Aug. 1, 2008).

11. Interim Final Rule causes prospective injury to plaintiffs that is real,
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immediate and direct because it will increase plaintiff’s recordkeeping costs,
increase plaintiff’s costs of operation, and deter slaughter facilities from
purchasing Canadian-born cattle raised at plaintiff’s feedlots, or will, at a
minimum, reduce the price that slaughter facilities will be willing to pay for such
cattle.

CLAIM FOR RELIEF
12.  Plaintiff incorporates by reference and realleges paragraphs 1 through

11 of this Complaint.

13.  The rulemaking record upon which defendants based promulgation of
the Interim Final Rule includes, but is not limited to, the initial regulatory
flexibility analysis published at 68 Fed. Reg. 61,974 — 61,977 (Oct. 30, 2003) and
the interim final regulatory flexibility analysis published at 73 Fed. Reg. 45,140 -
45,143 (Aug. 1, 2008).

14. In promulgating the Interim Final Rule, defendants acted on the
premise that there are no federal rules with which the Interim Final Rule overlaps.
68 Fed. Reg. 61,974 (Oct. 30, 2003) (“USDA has not identified any Federal rules
that would duplicate or overlap with this proposed rule.”) and 73 Fed. Reg. 45,140
(Aug. 1, 2008) (“[T]he Agency has not identified any Federal rules that would
duplicate or overlap with this rule.”).

15. Defendants’ premise that there are no federal rules with which the
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Interim Final Rule overlaps is defective insofar as the Interim Final Rule overlaps
with the marking rules promulgated by the Secretary of the Treasury under the
Tariff Act of 1930 and the NAFTA Implementation Act.

16. In promulgating the Interim Final Rule, defendants failed to consider,
analyze or evaluate any alternative that would reconcile the rule with the Treasury
marking rules.

17.  Promulgation of the Interim Final Rule was arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law, in that the rulemaking
record is defective because it operates on the mistaken premise (reflected in the
rulemaking record) that the rule does not overlap with any other federal rule and
fails to consider, analyze or evaluate any alternative that would not harmonize the
rule with the Treasury marking rules.

REQUEST FOR RELIEF
WHEREFORE, Plaintiff respectfully requests that the Court provide relief

as follows:

1. Postpone the effective date of the Interim Final Rule pending the
conclusion of judicial review of the rule.

2. Declare that promulgation of the Interim Final Rule was arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law, and

vacate and remand the Interim Final Rule, insofar as the rulemaking record is
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defective because it operates on the mistaken premise (reflected in the rulemaking

record) that the rule does not overlap or conflict with any other federal rule and

fails to consider, analyze and evaluate any alternative that would harmonize the

rule with the Treasury marking rules.

3. Award such other relief as to the Court appears reasonable and just.

DATED this 22" day of September 2008.
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s/ Michael B. Gillett

Michael B. Gillett, WSBA # 11038

Attorney for Plaintiff Easterday
Ranches, Inc.

The Gillett Law Firm

6327 Ravenna Avenue, N.E.

Seattle, Washington 98115-7027

Telephone: (206) 706-4692

Fax: (206) 706-4762

Email: mgillett@gillettlawfirm.com

The Gillett Law Firm
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