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Oral Argument Scheduled for July 13, 2007 Via Courier
Ms. Cathy Catterson July 3, 2007
Clerk of the Court

United States Court of Appeals for the Ninth Circuit
95 Seventh Street

San Francisco, CA 94103-1526

Re: Ranchers Cattlemen Action Legal Fund United Stockgrowers of America v.
U.S. Department of Agriculture, et al., Docket No. 06-35512—Notice of
Supplemental Authority

Dear Ms. Catterson:

Pursuant to Fed. R. App. P. 28(j) and Circuit Rule 28-6, Plaintiff-Appellant
Ranchers Cattlemen Action Legal Fund United Stockgrowers of America wishes to
call the Court’s attention a recent publication by the Centers for Disease Control and
Prevention of the Department of Health and Human Services (“CDC”), which is
attached to this letter and which is also available on the CDC website at
http://www.cdc.gov/neidod/dvrd/bse/index.htm (last visited July 3, 2007).

The CDC publication describes the discovery of an additional case of BSE in
Canada, confirmed on May 2, 2007, in a cow born about four years after the 1997
Canadian ban on feeding bovine protein to bovines. It notes that six of the 11 BSE
cases in Canadian-born cattle were known to have been born after the implementation

of the 1997 Canadian feed ban, with five of the of the six born more than 18 months
afterwards.

The publication provides CDC’s statistical analysis of BSE testing data for
Canada and the United States, concluding that: “The proportion of Canadian-born
BSE cases identified by Canadian authorities through the testing of animals in
Canada, 2003-April 2007 (10 cases among approximately 160,000 animals tested) is
presently statistically significantly higher (26 fold higher) than the proportion of U.S.-
born BSE cases identified by U.S. authorities through the testing of animals in the
U.S. during the comparable period (2 cases among more than 875,000 animals



tested).” The CDC statistical analysis also concludes that the proportion of known
BSE cases in U.S.-born cattle that were at least 10 years of age (100%) is statistically
significantly different from the portion of the 11 Canadian-born BSE cases known to
be at least 10 years of age (one animal, or 9%).

This analysis of BSE testing data, performed by a federal government agency
with responsibility for health protection, is relevant to, inter alia, the statement on
page 26 of Defendants-Appellants’ brief that cattle born long after the 1997 feed ban
are “extremely unlikely to have been exposed to BSE at all...”; the statement on page
29 that “USDA’s analysis and conclusions with regard to risk had already
acknowledged and accounted for the possibility that additional animals with BSE that
were born at or near the time the feed ban was implemented would be identified.”
(emphasis added); and the discussion on pages 31-33 asserting that Canada’s 1997
feed ban is effective. The CDC analysis supports arguments made at pp.34-37 of

Plaintiff-Appellant’s opening brief and pp. 19-24 and 26-28 of Plaintiff-Appellant’s
reply brief.

Respectfully submitted,

Tt o

Counsel for Plaintiff-Appellant
Ranchers Cattlemen Action
Legal Fund United

Stockgrowers of America
Attachment

cc: Michael S. Raab (U.S. DOJ)
Joshua Waldman (U.S. DOJ)
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BSE in a Canadian-born bovine was identified by the Canadian Food Inspection

Agency (CFIA). The eleven cases include one in a Canadian-born bovine identified Ce

in the United States in 2003 (see bar graph below). Preliminary information Contact CDC

indicates that this most recent BSE case occurred in a mature dairy cow from British
Columbia born in 2001, about 4 years after the 1997 Canadian feed ban.

For more information about BSE in Canada, see the Canada Food Inspection
Agency (CFIA) website.
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prion@cdc.gov

BSE (bovine spongiform encephalopathy) is a
progressive neurological disorder of cattle that
results from infection by an unusual transmissible
agent called a prion. The nature of the transmissible
agent is not well understood. Currently, the most
accepted theory is that the agent is a modified form
of a normal protein known as prion protein. For
reasons that are not yet understood, the normal prion
protein changes into a pathogenic (harmful) form that
then damages the central nervous system of cattie.

Research indicates that the first probable infections
of BSE in cows occurred during the 1970's with two
cases of BSE being identified in 1986. BSE possibly originated as a result of feeding cattle meat-and-
bone meal that contained scrapie-infected sheep products. Scrapie is a prion disease of sheep. There
is strong evidence and general agreement that the outbreak was then amplified and spread
throughout the United Kingdom cattle industry by feeding rendered, prion-infected, bovine meat-and-
bone meal to young calves.

faling

The BSE epidemic in the United Kingdom peaked in January 1993 at almost 1,000 new cases per
week. Through the end of 2005 more than 184,000 cases of BSE had been confirmed in the United
Kingdom alone in more than 35,000 herds.

There exists strong epidemiologic and laboratory evidence for a causal association between a new
human prion disease called variant Creutzfeldt-Jakob disease (vCJD) that was first reported from the
United Kingdom in 1996 and the BSE outbreak in cattle. The interval between the most likely period
for the initial extended exposure of the population to potentially BSE-contaminated food (1984-1986)
and the onset of initial variant CJD cases (1994-1996) is consistent with known incubation periods for
the human forms of prion disease.

Overview of BSE in North America

http://www.cdec.gov/ncidod/dvrd/bse/index.htm 7/3/2007
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BSE Cases in North America, by Year and
Country of Death, 1993-2007
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As of May 2007, fourteen cases of BSE have been identified in North America. Of these fourteen
cases, three were identified in the U.S. and eleven in Canada. Of the three cases identified in the
U.S., one was born in Canada; of the 11 cases identified in Canada, one was imported from the
United Kingdom. The proportion of Canadian-born BSE cases identified by Canadian authorities
through the testing of animals in Canada, 2003-April 2007 (10 cases among approximately 160,000
animals tested) is presently statistically significantly higher (26 fold higher) than the proportion of U.S.-
born BSE cases identified by U.S. authorities through the testing of animals in the U.S. during the
comparable period (2 cases among more than 875,000 animals tested).

Six of the eleven BSE cases in Canadian-born cattle were known to have been born after the
implementation of the 1997 Canadian feed ban; five of these six were born more than eighteen
months afterwards. One of the eleven Canadian-born BSE cases was reported in an animal that was
born either before or shortly after implementation of the 1997 feed ban.

The BSE strain that is responsible for most of the BSE cases in Canada is the same strain linked to
the outbreak in the United Kingdom. This strain has not yet been identified in any U.S.-born bovine.
Both of the U.S .-born BSE cases and one Canadian-born BSE case were 10 years of age or older and
all three of these older cases were linked to an atypical BSE strain known as the H-strain.

One (9%) of the 11 Canadian-born BSE cases and 2 (100%) of the U.S.-born BSE cases occurred in
animals that were known to be at least ten years of age. These significantly different (P<.05)
proportions correlate with the observed BSE strain differences in the two countries because, to date,
only the older cattle have the atypical H strain.

The Canadian Food Inspection Agency (CFIA) is enhancing Canadian feed controls to more
effectively prevent and quickly eliminate BSE from Canada. CFIA’s new feed control regulations will
ban most proteins, including potentially BSE infectious tissues known as “specified risk

materials” (SRM) from all animal feeds, pet foods, and fertilizers, not just from cattle feed as required
by the ban instituted in 1997. The 1997 feed ban in Canada was similar to the feed ban instituted in
the United States that same year. As recently reported by CFIA, removing SRM from the entire animal
feed system addresses risks associated with the potential contamination of cattle feed during
production, distribution, storage, and use. Applying the same measure to pet food and fertilizer
materials addresses the possible exposure of cattle and other susceptible animals to these products.
This enhanced Canadian feed ban is scheduled to come into effect on July 12, 2007. CFIA expects

that with this new ban, BSE should be eliminated from the Canadian cattle herd by about the year
2017.

For more information about BSE in the United States, see the Animal and Plant Health Inspection
Service, USDA BSE site.

For more information about BSE in Canada, see the Canada Food Inspection Agency (CFIA) website.

For regularly updated numbers of reported BSE cases worldwide, see the Office international Des
Epizooties (OIE) BSE website.

BSE Cases Identified in the U.S.

http://www.cdc.gov/ncidod/dvrd/bse/index.htm 7/312007



Homepage | CDC BSE : Page 3 of 3

The first known case of BSE in the United States was identified in December 2003. On December 23,
2003, the U.S. Department of Agriculture (USDA) announced a presumptive diagnosis of BSE in an
adult Holstein cow from Washington State. This diagnosis was confirmed by an international reference
laboratory in Weybridge, England, on December 25. Preliminary trace-back based on an ear-tag
identification number suggested that the BSE-infected cow was imported into the United States from
Canada in August 2001. The preliminary trace-back identification of the animal was later confirmed by
genetic testing.

On June 24, 2005, the U.S. Department of Agriculture announced receipt of final results from The
Veterinary Laboratories Agency in Weybridge, England, confirming BSE in a cow that had conflicting
test results in 2004. This cow was from Texas and represented the first endemic case of BSE in the
United States.

On March 13, 2006, the U.S. Department of Agriculture (USDA) announced the confirmation of bovine
spongiform encephalopathy (BSE) in a cow in Alabama. The newly confirmed case was identified in a
non-ambulatory (downer) cow on a farm in Alabama. The animal was euthanized by a local
veterinarian and buried on the farm. The age of the cow was estimated by examination of the dentition
as 10-years-old. It had no ear tags or distinctive marks; the herd of origin could not be identified
despite an intense investigation (see Alabama BSE Investigation, Final Epidemiology Report, May
20086).

For more information about BSE in the United States, see the Animal and Plant Health Inspection
Service, USDA BSE site.

For information about BSE in Canada, see the Canada Food Inspection Agency (CFIA) website.
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CERTIFICATE OF SERVICE

I hereby certify that, on this 3rd day of July, 2007, I have caused a
copy of the forgoing Notice of Supplemental Authority to be served by
placing it in the U.S. Mail, postage prepaid, addressed to:

Michael S. Raab

Joshua Waldman

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Room 7232

Washington, D.C. 20530-0001

In light of the proximity of the scheduled oral argument date, a copy was

also emailed to Messrs. Waldman and Raab on this date.

S

Russell S. Frye



