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DOCKET NO. _________________ 
 

IN THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT 

 
 
RANCHERS CATTLEMEN 
ACTION LEGAL FUND UNITED 
STOCKGROWERS OF 
AMERICA, 

  
Appellee/Pl

aintiff, 

) 
) 
) 
) 
)) 

Appeal from Cause No. 
CV-05-06-BLG-RFC 

District of Montana, 
Billings Division 

 
 

vs. ) 
) 

 

UNITED STATES 
DEPARTMENT OF 
AGRICULTURE, ANIMAL AND 
PLANT HEALTH INSPECTION 
SERVICE, and MIKE 
JOHANNS, in his capacity 
as the SECRETARY OF 
AGRICULTURE, 

 

Appellees/D
efendants, 

 

) 
) 
) 
) 
) 
) 
) 
) 

 

 

EMERGENCY MOTION 
UNDER CIRCUIT RULE 

27-3  

 

ACTION NEEDED BY  

MARCH 14, 2005 

vs. 

 

) 
) 

 

NATIONAL MEAT 
ASSOCIATION, 

 

Appellant/Proposed 
Defendant and Cross 
Plaintiff-Intervenor 

) 
) 
) 
) 

 

 
 
 
 
 
 
 
 
 
 
JOHN WALKER ROSS 
SCOTT G. GRATTON 
Brown Law Firm, P.C. 
315 North 24 Street 
P.O. Box 849 
Billings, MT 59103-0849 
(406) 248-2611 
Attorneys for Appellant 
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CIRCUIT RULE 27-3 CERTIFICATE  
 

Pursuant to Circuit Rule 27-3(a)(3), John W. Ross, 

counsel for Appellant National Meat Association, 

states: 

(i) Telephone numbers and office addresses of 

the attorneys for the parties: 

A. Clifford Edwards 
Taylor S. Cook 
Edwards, Frickle, Anner-Hughes & Cook 
1601 Lewis Avenue, Suite 206 
P.O. Box 20039 
Billings, MT  59104 

Telephone: (406) 256-8155 

edwards@edwardslawfirm.org 

Attorneys for Plaintiff/Appellee 

  
Russell S. Frye 
Frye Law PLLC 
3050 K Street, N.W., Suite 400 
Washington, D.C. 20007-5108 
Telephone: (202) 342-8878 
Rfrye@fryelaw.com 
Attorney for Plaintiff/Appellee  

 

William L. Miller 
The William Miller Group, PLLC 
3050 K Street, NW 
Fourth Floor 
Washington, DC  20007 
Telephone: (202) 342-8416 
wmiller@radix.net 
Attorney for Plaintiff/Appellee  

 

Victoria L. Francis 
Office of the U.S. Attorney 
P.O. Box 1478 
Billings, MT  59103-1478 

Telephone : (406) 657-6101 
Victoria.francis@usdoj.gov 
Attorney for Defendants/Appellees 

 
 
 
 

Lisa A. Olson 
U.S. Department of Justice 
20 Mass. Ave. N.W., Room 6118 



 
 3 

Washington, D.C.  20530 

Telephone: (202-514-5633) 
Lisa.Olson@usdoj.gov 
Attorney for Defendants/Appellees 

 

John W. Ross 
Scott G. Gratton 
Brown Law Firm, P.C. 
315 North 24th Street 
P.O. Drawer 849 
Billings, MT  59103-0849 
Telephone: 406-248-2611 
jross@brownfirm.com 
Attorney for Appellant/Proposed 
Intervenor NMA 

 

Philip C. Olsson 
Patricia E. Pahl 
Olsson, Frank and Weeda, P.C. 
1400 Sixteenth Street, NW 
Washington, DC  20036-2220 
Telephone: 202-518-6366 
Facsimile: 202-234-3550 
polsson@ofwlaw.com 
Attorney for Appellant/Proposed 
Intervenor NMA 

 

(ii) Facts showing the existence and nature of 

the claimed emergency: 

Plaintiff R-CALF filed suit seeking to enjoin 

and overturn a Final Rule promulgated by 

Defendant USDA, which would allow import of 

cattle and boxed beef from Canada. National Meat 

Association (NMA), pursuant to Rule 24, F.R.Civ.P., 

moved to intervene as Plaintiff to challenge the 

rule allowing import of boxed beef from Canada, 

and as Defendant to oppose Plaintiff R-CALF’s 

challenge to the Final Rule and application for a 

preliminary injunction. The District Court denied 

NMA’s motion to intervene. (See attached February 
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24, 2005 Order denying motion to intervene). The 

court granted R-CALF’s application for a 

preliminary injunction. (See March 2, 2005 Order 

granting preliminary injunction).  

The United States District Court for the 

District of Montana, Billings Division’s,  preliminary 

injunction order stops the importation of live 

cattle from Canada because of a misperceived risk 

of introducing Mad Cow disease into the United 

States. But the preliminary injunction order is 

interpreted by the USDA to allow those same 

cattle to be slaughtered in Canada and the meat 

from those cattle to enter the United States. The 

preliminary injunction’s inconsistent treatment of 

live cattle and boxed beef is arbitrary and 

capricious. Furthermore, the District Court’s Order 

does not consider the harm from the preliminary 

injunction to the U.S. meat packing industry and 

others.   The Preliminary Injunction’s effect is to 

prevent United States beef packers from 

slaughtering relatively cheap Canadian Cattle 

while unfairly forcing them to compete with cheap 

Canadian meat.  This Preliminary Injunction has 

created an unfair imbalance in the marketplace.  

Unless it is dissolved, United States jobs will be 

lost.  United States businesses will close and 

meat packing capacity will move from the United 
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States to Canada.  American consumers will pay 

artificially high prices for meat in the grocery 

store.  This harm will be irreparable.  The lost 

jobs will not reappear.  The closed United States 

businesses will not reopen.  No one will 

compensate the American consumer for the money 

that was wasted because of artificially high beef 

prices.  An emergency exists and this Court’s 

action is needed immediately.  See attached article 

from the March 7, 2005 edition of The New York 

Times. 

(iii) When and how counsel for the other parties 

were notified and whether they have been 

served with the motion; or if not notified and 

served, why that was not done: 

Clifford Edwards and Taylor Cook, Billings 

counsel for R-Calf, were called on March 9, 2005, 

and they were in conference.  A message was left 

for Taylor Cook that NMA intended to file today 

this Motion for expedited briefing and Notice of 

Appeal of the denial of NMA’s intervention and the 

preliminary injunction.  Lisa Olson, attorney with 

the Department of Justice was called on March 9, 

2005, and a message was left on her voice mail that 

NMA intended to file today this Motion for 

expedited briefing and Notice of Appeal of the 

denial of NMA’s intervention and the preliminary 
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injunction.   Billings counsel for R-Calf and 

attorney for the Department of Justice have not 

returned calls and therefore NMA’s cannot state 

their positions on the Motion at this time.  Counsel 

for all parties were electronically served a 

copy of this Motion on March 9, 2005. 

(4) Pursuant to Circuit Rule 27-3(a)(4), NMA 

states that all grounds set forth with respect 

to NMA’s Motion to Intervene were submitted in 

NMA’s brief in support of its Motion to Intervene to 

the District Court with the exception of those 

grounds which have developed since the District 

Court denied NMA’s Motion to Intervene on February 

24, 2005.  In its proposed brief in intervention 

lodged with the District Court, NMA provided the 

District Court reasons why a preliminary injunction 

was inappropriate.  The District Court refused to 

consider NMA’s brief and denied NMA’s Motion to 

Intervene and denied briefs of other amicus who 

opposed issuance of R-Calf’s preliminary 

injunction.  This Court should not remand this 

issue because immediate action is necessary to 

stop the irreparable harm resulting from the 

District Court’s erroneous rulings.  NMA attaches 

to this motion a copy of an article appearing in the 

March 7, 2005 edition of The New York Times 
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describing the effect of the District Court’s 

injunction in the Pacific Northwest.  After the 

injunction was issued, relief was not sought by NMA 

in the District Court because NMA was not allowed 

to intervene and present evidence and argument, 

and because the District Court indicated at the 

hearing on the preliminary injunction that the 

District Court’s order is appealable and if a stay 

is granted, it has to be by the Ninth Circuit Court 

of Appeals.  (Transcript of March 2, 2005 hearing, p. 

97). 

NMA filed its Notice of Appeal of the denial of 

its Motion to Intervene, and the preliminary 

injunction order, with the District Court on March 

9, 2005. 

 EMERGENCY MOTION FOR EXPEDITED BRIEFING AND 
HEARING OF APPEAL UNDER CIRCUIT RULES 27-3, 27-12 
AND F.R.Civ.P. 27 
 

Appellant National Meat Association (“NMA”), 

pursuant to Circuit Rules 27-3 and 27-12 and F.R.A.P. 

27, hereby moves for an emergency order 

expediting briefing and hearing of its appeal of (1) 

the February 24, 2005 Order of the United States 

District Court for the District of Montana, Billings 

Division’s denying National Meat Association’s Motion 

to Intervene; and (2) the March 2, 2005 Order of the 

District Court granting the application of Plaintiff 

Ranchers Cattlemen Action Legal Fund United 
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Stockgrowers of America (“R-CALF”) for a 

preliminary injunction.  

Pursuant to Circuit Rule 27-3(a) the movant, NMA, 

certifies that to avoid irreparable harm, relief is 

needed in less than 21 days, and as more fully set 

forth below, good cause exists for expedited 

briefing and hearing under Circuit Rule 27-12 

because in the absence of expedited treatment, 

irreparable harm will occur to NMA and consumers 

in the United States.  NMA must be permitted to 

intervene and participate in any further 

proceedings in order to protect its interests 

which currently are not adequately protected by 

any party to the case.   

NMA’s motion is an emergency under Circuit Rule 

27-3(a) because the impact of the District Court’s 

rulings is having and will continue to have a 

devastating and irreparable effect on NMA’s 

members.  NMA needs the relief sought in this 

motion in less than 21 days to avoid further 

irreparable harm.  The District Court has directed 

R-CALF and defendants to provide the District 

Court by March 12, 2005 a proposed schedule for 

trial on the merits on R-CALF’s request for a 

permanent injunction.  Some of NMA’s members are 

suffering severe economic hardship and facing the 

destruction of their businesses due to the 
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District Court’s rulings.  The effect of the 

District Court’s rulings will be to continue an 

unfair business environment under which NMA’s 

members are unable to import live cattle from 

Canada while competitors with slaughterhouses in 

Canada are permitted to buy cheaper cattle in 

Canada, slaughter those cattle in Canada and 

import certain beef products into the United 

States while NMA’s members must pay higher prices 

for live cattle in the United States.  NMA seeks a 

level playing field, which the District Court’s 

rulings prevent.  NMA must be immediately heard on 

its appeal so it may participate in the case in a 

manner that permits NMA to protect the economic 

interests its members.  No other party to the case 

can adequately protect the interests of NMA and 

its members. 

In compliance with Circuit Rule 27-12, NMA states 

that its counsel has ordered the entire 

transcript of the hearing the District Court held 

on March 2, 2005 on R-CALF’s motion for preliminary 

injunction.  In further compliance with Circuit Rule 

27-12, NMA states that Clifford Edwards and 

Taylor Cook, Billings counsel for R-Calf, were 

called on March 9, 2005, and they were in 

conference.  A message was left for Taylor Cook 

that NMA intended to file this Motion and Notice of 
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Appeal.  Lisa Olson, attorney with the Department 

of Justice was called on March 9, 2005, and a 

message was left on her voice mail that NMA 

intended to file this Motion and Notice of Appeal.  

Counsel for other parties were electronically 

served a copy of this Motion on March 9, 2005.  

Billings counsel for R-Calf and attorney for the 

Department of Justice have not returned calls 

and therefore NMA’s cannot state their positions 

on the Motion at this time. 

Pursuant to Circuit Rule 27-12, NMA respectfully 

requests that the Court set the following 

briefing schedule: 

Appellant’s Brief: March 21, 2005 

Appellees’ Brief: March 28, 2005 

NMA further requests that argument be 

scheduled as soon as possible after the 

completion of briefing. 

 

Background Facts 

       MA is a non-profit industry organization with 

its principal office in Oakland,               California.  

NMA has served the interests of the meat packing 

industry since 1946.  The over 500 members of NMA 

include meat packers and processors, equipment 

manufacturers and suppliers throughout the United 

States.  NMA is a well-recognized voice on the 
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important issues of meat policy, processing and 

safety in the United States.  NMA provides 

regulatory assistance to its members, participates in 

the legislative process and administrative 

rulemakings, and represent member interests in 

judicial proceedings affecting the health and well-

being of consumers and the meat industry.   

Since August, 2003, USDA has allowed imports of 

Canadian beef, but barred imports of Canadian cattle. 

As a result, Canadian beef exports to the United 

States are higher today than they were prior to the 

discovery of BSE in Canada in May, 2003. This 

circumstance has created a gross inequity of 

allowing meat imports while prohibiting cattle 

imports and has caused United States packers to 

close plants, lay off United States workers and 

cut shifts.  The inequity has caused meat packing 

capacity to relocate to Canada.  This inequity has 

caused United States consumers to pay artificially 

high prices for meat. 

On January 4, 2005, after an extensive and 

careful rulemaking, based on a 12,650 page 

administrative record and the analysis by teams of 

experts, over a span of 14 months, of all relevant 

information and more than 3,000 public comments, 

USDA promulgated a Final Rule, allowing live cattle 

and boxed beef to be imported from Canada beginning 

on March 7, 2005.  This new rule determined that the 
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importation of these live cattle and beef products 

would present a minimal risk to human health and 

would alleviate the severe hardship suffered by 

United States meat packers who have been denied 

access to live cattle from Canada.   

On January 10, 2005, R-CALF filed Cause No. CV-05-

06-BLG-RFC, in the United States District Court for 

the District of Montana, Billings Division seeking a 

declaration that USDA’s proposed final regulations 

are unlawful and may not be implemented, and 

seeking to enjoin implementation of USDA’s Final Rule, 

and enjoin the importation of all live cattle from 

Canada to the United States.   In its Complaint, 

Plaintiff R-CALF seeks to have the new rule 

declared unlawful and stop all live cattle and all 

processed meat from Canada to the United States.  

The Defendant USDA seeks to implement the Final 

Rule.1   

On January 28, 2005, the District Court issued an 

Order setting the schedule for the case.  Plaintiff 

                                                
1 
 NMA generally supports the implementation of the Final Rule 
and the importation of both meat and cattle from Canada.  
However, to the extent that the Final Rule allows boneless 
beef imports from Canadian cattle 30 months of age or older, 
but bars importation of live cattle over 30 months of age, NMA’s 

members who slaughter cattle in the United States will suffer 
severe and irreparable impact.  
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R-CALF filed its application for a preliminary 

injunction on January 31, 2005.   
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The next day, February 1, 2005, NMA filed in the 

District Court a Motion to Intervene as Defendant 

and Cross-Claimant and for Expedited Briefing 

Schedule.  In the motion, NMA, as a Defendant, sought 

to intervene under F.R.Civ.P. 24(a) and 24(b) seeking to 

have R-CALF’s Complaint dismissed and R-CALF’s 

request for injunctive relief denied.  NMA, as a 

Plaintiff, challenged the provisions of USDA’s Final 

Rule which would newly authorize the importation of 

meat from Canadian cattle 30 months and older 

without authorizing the importation of this class of 

cattle. 2 NMA also moved the Court to order an 

expedited briefing schedule on NMA’s motion to 

intervene in order to allow the parties and the 

Court to proceed with its January 28, 2005 

scheduling order regarding R-CALF’s motion for 

preliminary injunction.   

The District Court denied NMA’s motion in an Order 

issued on February 24, 2005, finding that NMA did not 

satisfy any of the requirements for intervention as 

a matter of right under F.R.Civ.P. 24(a) or for 

permissive intervention under F.R.Civ.P. 24(b).   

                                                
2 
 In its Motion to Intervene, NMA sought to both be an 
Intervenor/Defendant and a Cross Claimant for the purpose of 
opposing the entry of meat from Canadian cattle over 30 months 
of age, where Canadian cattle over 30 months of age were not 
permitted to enter the United States.  When the Secretary of 
Agriculture announced on February 9, 2005, that he was re-
examining portions of the Final Rule dealing with Over 30 Month 
cattle and beef products there from, NMA filed a Supplement to 
its Motion to Intervene on the following day and subsequently 
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The District Court held a hearing on the motion 

for preliminary injunction on March 2, 2005.  Since 

NMA’s Motion to Intervene had been denied, NMA was 

not permitted to participate in the hearing.  On March 

2, 2005, the District Court entered an Order granting 

Plaintiff’s motion for preliminary injunction.  The 

impact of the preliminary injunction will be 

devastating to NMA and its members. 

 

 ARGUMENT 

I.  The District Court Erred in Denying NMA’s Motion 

to Intervene  

The District Court erred in denying NMA’s Motion 

to Intervene by finding that NMA had no interest 

“different from that of many entities that would 

benefit from the final rule.”  The District Court 

erred in finding that NMA “has failed to articulate a 

significant interest in these proceedings.”  The 

District Court erred in finding that NMA’s motion to 

intervene was not timely, finding that R-CALF would 

not have time to respond to any brief NMA filed in 

opposition to R-CALF’s motion for a preliminary 

injunction, despite NMA’s agreement to abide by the 

schedule established by the Court’s January 28 

                                                                                                                                                       
only sought to intervene as an Intervenor/Defendant. 
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order.  The District Court also erred in finding NMA 

failed to satisfy the elements for permissive 

intervention under F.R.Civ.P. 24(b).   

The Court erred in holding that NMA and its 

members do not have significant protectable 

interests involved in this litigation. NMA explained its 

interest in its Brief in Support of its Motion to 

Intervene as follows: 

NMA’s members who slaughter cattle have a 

substantial economic interest in the Final Rule. 
These members have traditionally slaughtered 
cattle sourced from both the United States and 
from Canada. During the time when USDA has 
allowed the imports of beef from cattle less 
than 30 months of age to resume, the import of 
cattle has not been allowed. This has had the 
effect of moving the work of slaughtering 
Canadian cattle under 30 months entirely to 
Canada with the result that there has been a 
22% increase in the Canadian cattle slaughter 
capacity during the last 12 months. This means 
that jobs and eventually cattle production 
have been outsourced to Canada by the 
operation of USDA regulations. The proposed 
rule which will allow the importation of live 
cattle under 30 months of age and meat 
obtained from this class of cattle will rectify 
this imbalance and hopefully prevent further 
outsourcing of US jobs and cattle production, 
which is a principal reason why NMA opposes 
Plaintiff's petition to delay the implementation 
of the Final Rule.  
 

Brief in Support of National Meat Association's Motion 

to Intervene…, February 1, 2005 at p.8 

 
The court denied NMA's motion, stating: 

 

NMA claims an interest in assuring that the Final 
Rule goes into effect, because the Final Rule 
will allow its members to slaughter and 
process Canadian cattle that has previously 
been banned because of the presence of BSE in 
Canada.  However, a mere interest in property 
that may be impacted by litigation is not a 
passport to participate in the litigation itself. 
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Alisal, 370 F.3d at 920.  "To hold otherwise would 
create a slippery slope where anyone with an 
interest in the property of a party to a lawsuit 
could bootstrap that stake into an interest in 
the litigation itself." Id. NMA's interest is no 
different than that of many entities that would 
benefit from the final rule. 
 

Order denying NMA's Motion to Intervene, February 24, 

2005 at p. 3. However, NMA and its members who 

operate slaughter plants in the U.S. have more than 

"a mere interest in property that may be impacted by 

litigation…” They have already suffered irreparable 

injury where their very large competitors, some of 

whom also operate slaughter plants in Canada, have 

been allowed to bring in increased quantities of 

boneless beef of Canadian origin since August 8, 

2003, while the U.S. slaughter plants have been 

unable to obtain the competitively priced Canadian 

cattle which are the source of these imports so as 

to be able to compete on a level playing field.  The 

fact that the District Court has not understood 

this continuing irreparable injury and indeed has 

entered an Order that continues this irreparable 

injury confirms that NMA and its members indeed have 

a significant, unrepresented interest in the 

underlying litigation.3  

                                                
3 
In its Opinion, the Court described Canadian beef as "contaminated,” 
but then issued an Order which allows Canadian beef to continue 
to enter the United States in much larger quantities than were 
authorized by permit prior to the discovery of BSE in Canada in 
May, 2003.  The court stated that "Once the Canadian beef is 
allowed to intermingle with the US meats it will open a flood of 
speculation and neither the contaminated meat nor the stigma 
associated with contaminated meat could be removed from the 
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It is the law in the Ninth Circuit that: 

In evaluating whether these requirements [for 
intervention] are met, courts ‘are guided 

primarily by practical and equitable 
considerations.’ Donnelly v. Glickman and, 159 F.3d 

405, 409 (9th Cir. 1998). Further, courts generally 
‘construe[] [the Rule] broadly in favor of 

proposed intervenors.’ United States ex rel. 

McGough v. Covington Techs. Co., 967 F.2d 1391, 1394 
(9th Cir. 1992) ‘A liberal policy in favor of 

intervention serves both efficient resolution of 

issues and broadened access to courts …’  
 

U.S. v. City of Los Angeles, California, 288 F.3d 391, 397 

(9th Cir. 2002). The circumstances and both practical 

and equitable considerations support NMA's 

qualification as an Intervenor as a matter of right. 

A non-speculative, economic interest may be 

sufficient to support a right of intervention. United 

States v. Alisal Water Corp., 370 F.3d 915, 919 (9th Cir. 

2004).  The proposed intervenor's interest must be 

related to the underlying subject matter of the 

litigation.  People of State of California v. Tahoe 

Regional Planning Agency, 792 F.2d 779, 781 (9th Cir. 

1986); see also Alisal, 370 F.3d at 920.  Here the NMA’s 

interest relates to the same products, statutes 

and restrictions, which are at issue between Plaintiff 

and Defendants. 

                                                                                                                                                       
U.S. cattle industry and the substantial, irreparable injury will 
have occurred."  Opinion at page 25-26. Neither the Plaintiff nor 
the Defendants have challenged this incongruity between the 
Court's Order and Opinion, but NMA should have been allowed to 
participate as an Intervenor so that it could have challenged 
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this incongruity. 



 
 20 

In some cases there is a presumption of adequate 

representation where a governmental body or 

officer is charged by law with representing the 

interests of certain absentees. See, e.g., Forest 

Conservation Council v. U.S. Forest Service, 66 F.3d 

1489, 1499 (9th Cir. 1995).  In the present case, the 

slaughterhouse members of NMA are regulated, 

rather then represented by USDA. 

It is particularly appropriate that NMA should 

be an Intervenor and allowed to challenge the 

District Court’s Preliminary Injunction because the 

issuance of a preliminary injunction involves an 

examination of whether there is irreparable harm and 

the balance of harms.  NMA's slaughterhouse 

members are suffering and will continue to suffer 

irreparable harm and the harm to them far outweighs 

in its immediacy and scope the harm claimed by 

Plaintiff.  A consideration of the balance of harm 

was properly not part of the underlying rulemaking. 

 Therefore the government defendants cannot 

represent NMA's interest in this regard. This Court 

should reverse and overturn the District Court's 

denial of NMA's Motion to Intervene. 

NMA's primary interest in the underlying 

proceeding is to expedite the entry of healthy 

cattle from Canada into the United States.  In order 

to participate in a useful and timely manner, NMA 

requested that responses to its Motion to Intervene 
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be provided on an expedited basis and stipulated 

that it would waive its rights to reply to those 

responses.  In its Response to NMA's Motion to 

Intervene, Plaintiff argued that the interests of NMA 

would be fully represented by the government 

defendants.4  

The District Court apparently intended to grant 

NMA's Motion to Intervene, because on February 23, 

2005, in the course of denying the motion of the 

Government of Canada to file an amicus curiae 

submission, the Court stated: 

                                                
4 
 Curiously on the same day that the Plaintiff R-CALF, opposed 
NMA's Motion to Intervene in the Billings litigation, R-CALF also, 
through the same counsel, filed a motion to participate as an 
Intervenor/Defendant in support of the USDA defendants in 
American Meat Institute v. Dehaven, Case No. 1:-4-CV-02262-JGP, in 
the United States District Court for the District of Columbia, a 
suit which had been filed on December 29, 2004 seeking to compel 
USDA to provide permits for the entry of Canadian cattle over 
30 months of age in the United States. In its Intervention 
pleadings, R-CALF argues that the Defendant USDA, which R-CALF 
argues can adequately represent NMA's interest in this litigation 
would not adequately represent Plaintiff R-CALF’s interest in 

the litigation pending in the United States District Court for the 
District of Columbia. 

 

It would be extremely prejudicial to Plaintiffs 
to allow the filing of a 29 page brief by the 
Government of Canada and only allow Plaintiffs 
three days to respond, in addition to anticipated 
lengthy briefs filed by the USDA and NMA. 
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Order Denying Motion of the Government of Canada 

for Leave to File an Amicus Brief, February 23, 2005 

at p. 2.  Apparently the Court had a change of mind 

between the time this Order was issued on February 

23 and the following day when its Order denying 

NMA's Motion to Intervene was issued. 

II.  The District Court Erred in Entering the 

Preliminary Injunction  

The District Court has erred as a matter of law 

in denying NMA's Motion to Intervene with the result 

that as to NMA and its members, the court's 

Preliminary Injunction proceedings have been 

essentially an ex parte proceeding.  The Court's 

denial of NMA’s Motion to Intervene   together with 

the Court's denial of the amicus submissions of the 

Government of Canada and the Canadian Cattlemen's 

Association amounts to a substantial abuse of 

discretion, whereby the Court exhibited 

substantially greater solicitude for the burdens 

upon Plaintiff's counsel than for giving 

consideration to the views of meat packers who are 

being irreparably injured here or to considering the 

views of this nation's closest ally.  Unburdened by 

this input, the District Court would go on to make 

unsupported findings regarding health risks existing 

within the jurisdiction of the spurned and sovereign 

amicus and erroneously entered a Preliminary 
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Injunction. 5                         A. The District Court 

Failed to give Deference to USDA.              

                        The District Court ignored that under 

the well-established principles of Skidmore v. Swift 

Co., 323 U.S. 134, 139-40 (1944) and U.S. v. Mead Corp., 533 

U.S. 218, 235 (2001), USDA is entitled to substantial 

deference in matters that rest upon the agency’s 

scientific and specialized expertise. Even where the 

evidence is susceptible to more than one 

interpretation, a reviewing court may not substitute 

its judgment for that of the expert agency. Arizona 

Cattle Growers’ Ass’n v. U.S. Fish and Wildlife Service, 

273 F.3d 1229, 1236 (9th Cir. 2001). A reviewing court 

must be at its most deferential when, as here, the 

agency is “making predictions, within its area of 

special expertise, at the frontiers of science.” 

Central Arizona Water Conversation District v. E.P.A., 

990 F.2d 1531, 1539-40 (9th Cir. 1993) (quoting Baltimore 

Gas & Elec. Co. v. NRDC, Inc., 462 U.S. 87, 103 (1983)).   The 

                                                
5 
 NMA had filed a substantive proposed brief opposing Plaintiff's 
Motion for a Preliminary Injunction on February 21 as required by 
the Court's briefing schedule for Defendants.  NMA’s proposed 

brief explained the three risk analysis studies obtained by USDA 
from the Harvard Center for Risk Analysis in 2001, 2003 and 2004 
and pointed out that Plaintiff's principal expert, Dr. Cox, whose 
Declaration was relied upon by the Court (see Opinion at p. 11), 
stated at the conclusion of that Declaration that “I do not 

consider a widespread health threat to in the U.S. to be a 
highly likely consequence of reintroducing Canadian imports 
as proposed.”  NMA submits that if the Court had had to take into 

account NMA’s exposition of the Harvard risk analyses and to 

accept Dr. Cox’s bottom line evaluation regarding human health 

risk, it should have and would have denied Plaintiff's Motion for a 
Preliminary Injunction. 
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District Court ignored this rule of law, giving little 

or no deference to USDA.       

     B. The District Court Failed to 

Consider the Harm to NMA’s Members.The District 

Court erroneously found that R-CALF is likely to 

succeed on the merits and that the balance of 

hardship tips sharply in its favor. In particular the 

District Court failed to take into account the huge 

hardship that closing the border to imports of live 

cattle under 30 months has caused to NMA’s 

members and the impact of enjoining implementation 

of the Final Rule to prolong that hardship. 

Attached to this motion is an article from The New 

York Times March 7, 2005 edition which describes the 

impact the District Court’s injunction is having.  This 

immense harm tilts any balance of harm or hardship in 

favor of reopening the border immediately, not 

keeping it closed. 

The District Court ignored that reopening the 

Canadian border to imports of live cattle is 

important to the long-term viability of the U.S. 

cattle industry. When the Canadian border was 

closed to cattle imports in May 2003, the United 

States was already facing sharply reduced cattle 

supplies resulting from herd liquidation as a result 

of drought and low returns to cattle producers. 

This supply situation was further worsened when 
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the Canadian border was closed to cattle 

previously imported to supplement U.S. supplies.  

Reopening the border to Canadian cattle would have 

an enormous normalizing effect for U.S. meat 

packers and will begin to ameliorate, but cannot 

wholly cure, the severe, and irreparable, injury NMA 

members have suffered since the border was closed 

in May, 2003.  

The District Court ignored that many U.S. plants, 

particularly those in the Pacific Northwest and 

other states that share the border with Canada, 

have been significantly dependent on Canadian 

cattle in order to operate their facilities at an 

economically optimal level. Without Canadian cattle 

these slaughter plants have only operated at 65-

70% of capacity for the last decade, a level that is 

not financially sustainable. However, the same 

plants, supplemented by Canadian cattle, have 

historically realized nearly 95% capacity 

utilization.  

The District Court ignored a study entitled 

Impacts on the U.S. Beef Packers, Workers, and the 

Economy of Restricted Cattle Trade between Canada 

and the United States, prepared by Dr. Ted 

Schroeder and Dr. John Leatherman, agricultural 

economists at Kansas State University, describes the 

devastating economic impacts of the border 

restrictions imposed in May 2003.  The study was 



 
 26 

prepared for the National Cattlemen’s Beef 

Association, Canadian Cattlemen’s Association, 

American Meat Institute and Canadian Meat Council and 

released on December 28, 2004. (Movant-intervenor 

NMA was not among the sponsors of the study.)  The 

study described the devastating impacts of the 

border restrictions.  The Schroeder/Leatherman 

study was underwritten by organizations other than 

the NMA.  Nevertheless, the District Court 

completely ignored it.  

Rather than conduct a legitimate analysis of 

hardship, the District Court refused to consider any 

hardship except that alleged by R-CALF.  The District 

Court erred in failing to consider the hardship of 

NMA and its members.  

C. The District Court Failed to Require R-

CALF to Post a Bond. 

The District Court erred in failing to require 

R-CALF to post a bond sufficient to protect NMA and 

its members from the devastating impact the 

preliminary injunction will have.  F.R.Civ.P. 65(c) 

provides: 

No restraining order or preliminary injunction 
shall issue except upon the giving of security by 
the applicant, in such sum as the court deems 
proper, for the payment of such costs and damages 
as may be incurred or suffered by any party who is 
found to have been wrongfully enjoined or 
restrained. No such security shall be required of 
the United States or of an officer or agency 
thereof. 
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The District Court’s preliminary injunction 

violates the requirements of Rule 65(c) since it fails 

to require R-CALF to give security.  The amount of 

the damages to NMA and its members is considerable, 

but the District Court wholly failed to require R-

CALF to comply with the security requirements 

incumbent upon a party seeking a preliminary 

injunction. 

 
 

III. To Avoid Irreparable Harm, NMA’s Appeal 

Must be Considered Immediately 
 

Circuit Rule 27-3(a) provides for emergency 

consideration of motions “[i]f a movant certifies that 

to avoid irreparable harm relief is needed in less 

than 21 days…”  In this case, NMA is suffering 

irreparable harm that continues to grow every day.  

NMA needs to be permitted to participate in the 

proceedings immediately, since its interests are not 

adequately protected by any party and the effect 

of the District Court’s rulings is having a 

devastating effect on the ability of NMA’s members 

to compete.  Unless NMA is granted immediate relief, 

many of its members face total destruction of their 

businesses due to the unfair economic advantage 

that current rules provide to sellers of cheaper 

Canadian beef products shipped to the United States 

for sale in competition with members of NMA who are 
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foreclosed from processing Canadian cattle in 

slaughterhouses in the United States.  Granting 

relief several weeks or months from now will not 

prevent the irreparable harm that NMA’s members 

are experiencing.  

Circuit Rule 27-13 provides in relevant part: 

Motions to expedite briefing and hearing may be 
filed and will be granted upon a showing of good 
cause.  ‘Good cause’ includes, but is not limited 

to, situations in which: … (3) in the absence of 

expedited treatment, irreparable harm may 

occur or the appeal may become moot…” 
 

Good cause to expedite briefing and hearing exists in 

this case because NMA should be granted leave to 

intervene in this case to challenge the District 

Court’s preliminary injunction and otherwise protect 

the rights and interests of these meat processors, 

and their employees, vendors and customers.  NMA 

meets the requirements of the Federal Rules of 

Civil Procedure for both intervention as of right and 

permissive intervention.  The District Court has made 

rulings in NMA’s absence without considering the 

effect the rulings might have on NMA and without 

considering arguments or evidence from NMA’s 

perspective.  NMA must be permitted to intervene so 

it can protect its interests immediately. 
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CONCLUSION  

NMA respectfully requests that the Court 

immediately enter an Order expediting briefing and 

hearing of NMA’s appeal of (1) the denial of NMA’s 

Motion to Intervene, and (2) the granting of R-CALF’s 

application for preliminary injunction.  Pursuant to 

Circuit Rule 27-12, NMA respectfully requests that 

the Court set the following briefing schedule: 

Appellant’s Brief: March 21, 2005 

Appellees’ Briefs: March 28, 2005 

NMA further requests that argument be scheduled 

as soon as possible after the completion of briefing. 
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