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M THE UNITED STATES COURT OF APPEALS FOR THE
NINMTHH CIKCUIT

RANCHERS CATTLEMEN ) APPENL mROM CAUSE MOo.
ACTION LEGAL FUMND UNITED ) CV-OS-06-BLG-RFC
STOCKGROWERS OF ) DISTRICT O MONTANA,
AMERICA, ) BILLINGS DIVISION

APPESLLE=/PL
NAINTIES,

Vs,

UNITED STATES
DEPARTMEMNT OF
AGCGRICULTURE, A\NMNIIMAL. ANMND
PLAMNT HEALTH INSPECTIOM
SERVICE, \ND MEK&E
JOMHANNS, IN HIS CAPACITY
NS THE SECRETARY OF
ANGCGRICUL TURGE,

EMERGENMNCY MOTIOMN
UNDER CIRCUIT RULE&E
=2>-3

ACTION NMEECEDED BY
MARCH 14, 206S
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N, rPRELLEES/D
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Vs,

MATIOMNAL. MEAT
NANSSOCINTION,

NS\ I\

ANAPPELLNANT /PROPOS=ED
DErFr=NDODANT AND CROSS
PLANAINTIFF-INTE=ERVE=ENOR

JOHMN WALKER ROSS
SCOTT G. GRATTONMN

BROWN LAW FIRM, P.C.

SIS MORTH 24H STRE=T

P.O. BOX S4HS

BILLINGS, MT SS103S-08YdsS
(o) 2-s-2an

ATTORNSYS —OR APPESLLANT



CIRCUIT RULE 223 CERTIFICANATE

PURSUANT TO CIRCUIT RULE 2>-3(N\)(3), JOHN W, ROSS,
COUNSEL m—OR APPELLANT NMATIONAL MEANAT ASSOCINTION,

STNTES!

Q) T=E=L=rHONE NUMSBSERS N\ND OFFICE NboReESsSSeEsS OF

THE NTTORNEYS mFOR TH=E PARTIES:

A CLIFFORD EDOWNARDS

TANAVYLOR S. COOK

EOUWNRDS, FRICKL.=, ANNER-HUGHES & COO0OK
1EE®) LL=WIS ANVENUE, SUITE 206

P.O. BOX 260603

BILLINGS, MT SS1eo4d

TELS=SRPHONE: (L) asae-aess
EDWANARDS =DWARDSLAWSEIRM.ORG
ATTORNESEVYS —OR PLAINTIFEF/APPELLESE

RUSSSLL S FRYS
FRYESE LAW PLLC

SeSe K STRE=T, MW, SUITE HEe
WNASHINGTON, D.C. 2000 -S10s
TELESR,PHONE: (2o2) SHa-ssrs
RERY=RERYSLAW.COM

ATTORNSY —OR PLAINTIFEFSE/APPELLES

WILLIAM L. MILLER
THE WILLIAM MILLER GROUP, PLLC
Sese K STRE=ET, MW

FOURTH FLOOR

WASHINGTON, DC =20060>
TELESR,PHONE: (2o2) S4Ha-sYis
WMILLERMERADIX.NE=ET

ATTORNSY —OR PLAINTIFEFS/APPELLES

VICTORIN L. EFRANCIS
oOFFICE OF THE U.S. ATTORNSY

P.O. BOX w>s

BILLINGS, MT SSio3S-1w-i>s

TEL=SRPHONE [ (HOE) GS>-G1a)
VICTORIN.SFRANCISDUSDOJI.GOV

ATTORNESY —OR DEFrFeseNDANTS/APPELLEES

LISANA A OLLSON
s, DERPNARTMENT OF JUSTICE=
20 MNSS. AVvE. MWW, ROOM &nNs



WNASHINGTON, D.C. 205360

TELESR,PHONE: (oa-S1H-Se=S=)
LISN.OLSONRUSDOJ.GOV

ATTORNSY —OR DEFESNDANTS/APPELLEES

JOHN W, ROSS

SCOTT G. GRATTON

BROWN LAW FIRM, P.C.

=21 MoRTH 247 sT/RE=T

P.O. DRAWER S4HS

BILLINGS, MT SS10=S-084S

TEL=SRPHONE: HOG-24s-2&N
IROSS @ SROWNFEIRM.COM

ATTORNEY FOR APPELLANT/PROPOSE=ED
INTERVENOR MMA

PHILIP C. OLSSON

PNATRICIN . PNAHL

OLSSON, FRNANK NND WwWseEsEoN, P.C.

1-HEG SIKTEENTH STREE=ET, MW
WNASHINGTON, DC =oo3G-2226
T=EL=rPHONE: 2002-S18-6366.

FNANCSIMILLE: 20223 -3556
POLSSONOFWIILANAWL.COM

ATTORNESY —OR NAPrRPELLLNANT/PROPOSED
INT=RVE=ENO®R MMA

m) FACTS SHOWING THE SXISTESENCE AND NATURE OF
THE CLAIMED =MERGENCY:

PLAINTIFEFE R-CALF FlILED SUIT SEEKRING TO =NJOIN
AND OVERTURN N FINAL RULE PROMULGATED 33V
DEF=NDANT USDA, WHICH WoOoULD ALLOW IMPORT OF
CATTLE AND SOoX=ED S=E=— mROM CANADA. NATIONAL MEAT
ASSOCINTION (MMA), PURSUANT TO RULE 24, /.R.CIV.P,
MOVED TO INTERVENE NS PLAINTIFESE TO CHALLENGE TH=
RULE ALLOWING IMPORT OF SOXXED ==~ m/ROM CANADA,

AND NS DEF=NDANT TO OFPFPOSE PLAINTIFEFE R-CALF'S

CHANALLENG=E TO TH=E FINNL RULE=E \ND NPPLLICNATION mO/)R N
PRELIMINNARY INUDUNCTION. THE DISTRICT COURT O=NIE=ED

MAMA'S MOTION TO INTERVENE. (sS== ANTTACHED FE3RUARY



22, 2SS ORDER DENVYING MOTION TO INTERVENSES). TH=

COURT GRANTED R-CALF'S NAPPLICATION —OR A

PRELIMINARY INUUNCTION. (S=E= MARCH =, 200 ORD=ER
SRANTING PRELIMINARY INUJUNCTION).
THE UNITED STANATES DISTRICT COURT mOR TH=

DISTRICT OF MONTANAN, BILLINGS DIVISION'S, ~PRELIMINARY

INUWUNCTION ORDOER STOPS TH=E MPORTATION OF LLIveE
CNATTLE=E mROM CNANNDN SECNUSE OF N\ MSPERCEIvED RIS
OF INTRODUCING MNAD COW DIsENsE=E INTO TH=E UNITED
STNATES. BUT TH=E PRELIMINARY INUUNCTION ORDER IS
INTERPFRETeE=D Y THE USD/AN TO ALLOW THOSE SA\AME
CNATTLE TO 38 SLLNUGHT=R=E0D IN CANADNA ANND TH=E MEANT
—=ROM THOS=E CATTLE TO &SNTER THE UNITED STATES. TH=E

PRELIMINARY INUUNCTION'S INCONSISTENT TREATMENT OF

IVE CAT T LE N\ND S0OXeED SEeErm IS \/RSITRARY N\ND

CAPRICIOUS. FURTHERMORE, THE DISTRICT COURT'S ORD=ER

DOo=ES NOT CONSIDD=ER THE HARM mROM TH=E PRELIMINNARY
INUWUNCTION TO THE UsS. MENT PACKING INDUSTRY NAND

OTHERS. THE PRELIMINARY INUUNCTION'S s~F~F=CT IS TO

/PR=EVENT UNITED STATES Se=Eae=r- PN CKKERS m/)RO0OM
SLNAUGHT=E=RING ReELNTIVELY CHENAP CANANADINN CATTLE=E
WHILLE UNFANAIRL.Y m—ORCING TH=EM TO COMP=ETe=E WITH CHENRP
CNANNADINN MENT. THIS PR&ELIMINARY INUDUNCTION HAS
CRE&ENT=E0D NN UNFAIR IMSBANALANANCE=E IN THE MNARKET PLANAC=.
UNLESS IT IS DISSOLYVED, UNITED STATES JOoss Wil s=
LOST. UNITED STATES SUSINESSES Wikl CLOS= N\ND

MENT PNCKKING CNAPACITY Wikl MOVE m—mROM THE UNITED



STNATES TO CANNADANA., AME=ERICNAN CONSUMERS Wil APANAY
NARTIFICINL LY HGH PRICES mOR MENT IN THE GROCE=ERY
STOR=E., THIS HARM Wi L S=E IRKREPNARNASL.=. THE LOS T
HOBS Wikl NOT RENPPENR., THE CLOS=ED UNITED STATES
SUSINESSES Wil NOT R=E0OPE=N. MO ONE Wik
COMPENSNATE THE AMERICNAN CONSUMER mOR TH=E MONEY
THANAT UWUNS UWUNSTeED SECNUSE OF \RTIFICINLLY HGH Ss=s=—

PRICES. AN EMERGENCY ESXISTS AND THIS COURT'S

NACTION IS NE=D=D IMMEDINTELY. S=E= NTTACHED ARTICLE
EROM THE MARCH >, 200S =DITION OF THE MNaew Yo~
TIMES.

() WHEN AND HOW COUNSESEL mOR THE OTHER PARTIES
WERE NOTIFIED AND WHETHER THEY HAVE Ss=E=N
S=ERVED WITH THE MOTION; OR I NOT NOTIFIED AND
S=ERVED, WHY THAT WAS NOT DONE:

CLIFFORD EDWARDS AND TAYLOR COOK, BILLINGS
COUNSEL mOR R-CALF, WERE CALLED ON MARCH S, 200S,
AND THEY WERE IN CONFERENCE., A MESSAGE WAS LEFT
mOR TAYLOR COOK THAT MMA INTENDED TO FILE TODAY
THIS MO TION m—mOR SXPEDITED SRIEFING AND NOoOTICE OF

APPENAL OF THE DENINL OF MMA'S INTERVENTION AND TH=E

PR=ELIMINNARY INUDUNCTION. LISN OLSON, NTTORN=EY WITH
THE DERPARTMENT OF JUSTICE WNS CNALLLL==D ON MNARCH s,
2605, \ND N\ MeEessNGeGE=E WUNAS LT ON HER vOoICE MANAILL THAT
MMA INTENDED TO FilkeE TOOANAY THIS MOTION —mOR
SXr,EDITeED SRIEFING \NND MO TICE OF APPENL OF TH=

DENINL OF MMA'S INTERVENTION AND THE PRELIMINARY



INJWUNCTION. BILLLINGS COUNS=EL. —mOR R-CANAL.~~ N\ND
NTTORNESY —OR TH=E DEPARTMENT OF JUSTICE=E HAVE NOT

RETURNED CALLS AND THEREFORE MMA'S CANNOT STATE

THEIR POSITIONS ON THE MOTION AT THIS TIME., COUNSS=L
FOR NALL PARTIES WERE SLECTRONICALLY S=ERVED A
COoOPY OF THIS MOTION ON MARCH S, 200Ss.

() PURSUANT TO CIRCUIT RuULE 2>-3(AN\)(4H), MMA
STATES THAT ALL GROUNDS SET —ORTH WITH REs~P=CT

TO MMA'S MOTION TO INTERVENE WeaRE SUSMITTED IN

MAMA'S SRIEF IN SURPPORT OF ITS MOTION TO INTERVENE TO

THE DISTRICT COURT WTH THE =X<C=PTION OF THOS=
GROUNDS WHICH HANAVE DEvVvElL OoOrED SINCE THE DISTRICT

COURT DENIED MMA'S MO TION TO INTERVENE ON FE3RUARY

2, 26, IN ITS PROPOSED SRIEFE IN INTERVENTION
LODGED WITH THE DISTRICT COURT, MMA PROVIDED TH=
DISTRICT COURT RENSONS WHY N\ PRELIMINARY INUUNCTION
WNS INNPPROPRINT=. THE=E DISTRICT COURT ReErFrFUSED TO

CONSIDER MMA'S SRIEFE AND DENIED MMA'S MO TION TO

INT=RVE=ENE N\ND D=NIED SRIEeFS OF OTHER \MICUS WHO

oOPFPOSED ISSUANANCE OF R-CALF'S PRELIMINARY

INUWUNCTION. THIS COURT SHOUL D NOT Rs=eEMANAND THIS
ssusE S=E=ECNUSE IMMEDINT= NCTION IS NECeESSANARY TO
STOR, TH=E IRREPNARNASL.= HNARM RESULTING mROM TH=

DISTRICT COURT'S ERRONEOUS RULINGS. MMA ATTACHES

TO THIS MOTION N\ COPY OF NN N\RTICLLE N\PPENRING IN TH=

MNARCH 2, 260 =DITION OF THE Maelw YO/RK TIMES



DESCRIBING THE =s~F=CT OF THE DISTRICT COURT'S

INUWUNCTION IN TH=E PACIFIC MORTHWEST. AmTeER TH=E
INUWUNCTION WN\S ISSUED, RElLIiIe=erm WNAS NOT SOoOUGHT 3VYW MMA
IN TH=E DISTRICT COURT SECNUS=E MMA WUNAS NOT ALLOWwW=ED
TO INTERVENE N\ND PRES=NT E&ViIiDENC= \ND A\RGUMENT,
NAND SECNUSE THE DISTRICT COURT INDICNATED AT TH=
HENARING ON THE PRELIMINNARY INUDUNCTION THAT TH=

DISTRICT COURT'S ORDER IS APPENLASLE AND IF N STAY

IS GRANTED, IT HAS TO S=E 38Y TH=E NINTH CIRCUIT COURT
OF APPEANLS. (TRANSCRIPT OF MARCH =, 200 HEARING, ~.
=>).
MMA FILED ITS NMOTICE OF APPESANAL OF THE DENIAL OF

ITS MOTION TO INTERVENS, AND TH=E PRELIMINARY
INUUNCTION ORDER, WITH THE DISTRICT COURT ON MARCH
s, 2ees.

EMERGENCY MOTION FOR EXPEDITED BRIEFING AMD
HEARING OF APPEAL UNDER CIRCUIT RULES 2>-3, 2>-12

AMND F.R.CIV.P. 22

APPELLANT NMATIONAL MEANAT ASSOCINTION (“‘MMAY),

PURSUANANT TO CIRCUIT RULES 22-3 "\ND 2212 N\ND F.R.AP.
22, HERE3Y MOVES mFOR N\NN E=eMERGE=ENCY ORDO=ER
SXCPEDITING SRIEFING AND HEARING OF ITS A=Al o (1)
THE FESRUNARY 24, 20060 ORDER OF THE UNITED STATES
DISTRICT COURT mFOR TH=E DISTRICT OF MONTANAN, BILLINGS

DIVISION'S DENYING NATIONAL MEAT ASSOCINTION'S MO TION

TO INTERVENS;, AND () THE MARCH =2 200S ORDER OF TH=
DISTRICT COURT GRNANTING TH=E NPPLICNATION OF PLANAINTIF—

RANCH=ERS CATTLEMEN ACTION LeEeGNAL FUND UNITED



STOCKGROWERS O AMERICN “R-CALF") mFoR AN

PRELIMINARY INUJDUNCTION.
PURSUANT TO CIRCUIT RULE 2>-3(N\) THE MOVANT, MMA,
CERTIFIES THAT TO AVOID IRNREPLPARKNILE HARM, RELIE=E« IS
NE=DED IN LESS THAN 21 DAVYS, AND AS MORE —UL LY S=T
FORTH SELO0OW, GOOD CNAUSE S=XISTS —mOR SXxXPEDITED
SBRIEFING AND HEARING UNDER CIRCUIT RULE 2>-12
SBECAUSE IN THE ASSENCE OF SXXPEDITEeED TREATMENT,
IRREPLPARNSLE HARM WILL. OCCUR TO MMA AND CONSUMERS
IN THE UNITED STATES. MMA MUST SSE P=RMITTED TO
INTERVENE AND PARTICIPATE IN ANY mFURTHER
PROCEE=DINGS IN ORDER TO PROTECT ITS INTERESTS
WHICH CURRENTLY ARE NOT ADEOQUATELY PROTECTED 3V

NANY PNARTY TO THE CNAS=.

MMA'S MOTION IS AN EMERGENCY UNDER CIRCUIT RULE

2>-3(N\) SECAUSE THE IMPACT OF THE DISTRICT COURT'S

RULINGS IS HAVING \ND Wil CONTINUE=E TO HAVE N

DEVASTATING AND IRREPARASLE =s~F—~=CT ON MMA'S

MEMSE/RS. MMA NeEeEDS THE ReElLIierr SOUGHT IN THIS

MO TION IN LESS THAN 21 ON\YVYS TO AVOID FURTH=ER
IRREPNARNASL= HARM. THE DISTRICT COURT HNAS DiIRkReECT=E=D
R-CAL~F NND D=FrFr=eNDODNANTS TO PROVIDE THE DISTRICT
COURT 3VY MNARCH 12, 206005 N\ PROFPOSED SCHeEDULE mOR

TRINL ON THE MERITS ON R-CALF'S REODUEST —OR A

PERMANENT INUUNCTION. SOME OF MMA'S MaEM3ERS ARE

SUFRFFeEeRING SE=EveEReE =CONOMIC HARDSHIP \NND —NCING TH=E

DESTRUCTION OF THEIR SUSINESSES bDUWUE TO TH=



DISTRICT COURT'S RULINGS. TH=E s=s~~=CT OF TH=

DISTRICT COURT'S RULINGS WILL. 8= TO CONTINUE AN

UNFAIR SUSINESS =NVIRONMENT UNDER WHICH MMA'S

MEMSBSERS \R=E UNNASL.E TO MPORT LLIvE CATTLE m)ROM
CNANNADON WHILE COMPETITORS WITH SLNAUGHTERHOULUS=ES IN
CNANNODON\ N\NR=E PERMITTED TO SUY CHENPER CATTLE=E IN
CNANNADN, SLNAUGHTER THOS= CATTLE IN CANADAN NND
IMPORT C=RTANAIN S=Ese=EF- /,PRODUCTS INTO TH=E UNIT=ED

STATES WHILE MMA'S MEaM3ERS MUS T PAY HIGHER PRICES

—FOR LLIVE CATTLE IN TH=E UNITED STATES. MMA SEeEKsS N

LEVEL PLAVYING FIElLD, WHICH THE DISTRICT COURT'S

RULINGS PREVENT. MMA MUST S8 IMMEDINT =LY HENARD ON
ITS NPPrPENL SO IT MAY PARTICIPNAT= IN THE CNAS=E IN N
MANNER THAT P=ERMITS MMA TO PROTECT THE E=COoONOMIC
INTERES TS ITS MaM3SERS., MO OTHER PARTY TO THE CNAS=E
CNAN NDODE=00UNTELY PROTE=ECT THE INTERESTS OF MMA NAND
TS MeEM3ERS.

IN COMPLINNCE WITH CIRCUIT RULE 2212, MiMA STATES
THANAT ITS COUNSEL HNAS ORDERED TH=E =NTIR=E
TRANSCRIPT OF THE HENARING THE DISTRICT COURT HELD

ON MARCH =, 2060S ON R-CALF'S MOTION —OR PRELIMINARY

INUWUNCTION. IN mFURTH=ER COMPLINNCE WITH CIRCUIT RULE
2>2-12, MMA STATES THAT CLIFFORD EDWANARDS N\ND
TANAVYLOR COOK, BILLINGS COUNSEL. mOR R-CANALF, WeER=E
CNALLED ON MNARCH S, 260605, \ND TH=EY werReE IN
CONFERENC=. N\ MESSNGE WNS LeEeEFT mOR TAYLOR COOK

THEAT MMA INTENDED TO FikeE THIS MOTION ANND Mo TIC=E OF



APPENL. LISN OLSON, NTTORNEY WITH TH=E DERPARTMENT
OF JUSTICE=E WNS CALLLLED ON MNARCH S, 260605, \ND N
MESSNGE WNAS LT ON HER vVOICE=E MAIlL THAT MMA
INTE=ENDE=ED TO FilkeE THIS MOTION AND NOTICE OF AfPPENL.
COUNS=EL. mFOR OTH=ER PARTIES WeReE E=L.=CTRONICANAL LY
SE=ERVED N\ CORPY OF THIS MOTION ON MNARCH S, 206es.
BILLLLINGS COUNS=EL. mOR R-CNAL "\ND NANTTORN=EY —OR TH=E
DEPNARTMENT OF JUSTICE HAVE NOT RETURNED CALLS

AND THERESFORE MMA'S CANNOT STATE THEIR POSITIONS

ON THE MOTION AT THIS TIM=E.

PURSUANANT TO CIRCUIT RULE 2212, MMA\ ReESPECT UL Y
REOULU—ES TS THAT THE COURT S=T TH=E mFOLLOWING
SRISFING SCHEDULE!

APPELLANT S BRIES~: MNARCH 21, 2060

NnNFPPRELLEES BRIS: MNARCH 28, 26060

MMA FURTHER ReE00OULUESTS THAT ARGUMENT 3=
SCHEDULEOD NS SOON N\S FPrPOossIBLE N\nmTeER TH=E

COMPL=TION OF SRIESFING.

BNCHKGROUND AFANCTS

MA IS N\ NON-PROFIT INDUSTRY ORGANIZNATION WITH

ITS PRINCIPNAL OFFIC= IN ONKKLANAND, CNALIFORNIN.

MMA HNAS SERVED THE INTERESTS OF TH=E MENT PACKING

INDUSTRY SINC=E=E S-Ha&. THE OVER SOG6 MEM3ERS OF MMA

INCLUDE MENT PNACKERS N\ND PROCESSORS, =0uUuUIRrPM=ENT

MANUFRFNACTURERS N\ND SUrPRPLIERS THROUGHOUT TH=E UNIT=ED

STNT=E=S. MAMA IS N\ WElLL - ReECOGNI2Z2ZED VvvoicE ON TH=E

1=



IMPORTANANT ISSUES OF MENT ~POouLICY, PROCESSING N\ND

SNFEFETY N TH= UNIT =D STNTES. MM /,PROVIDES

REGULNTORY NSSISTANC=E TO ITS MaEM3BERS, PARTICIPNATES IN

TH= LEaISLNATIVE —PROCESS NAND NOMINISTRANATIVE

RULEMNAKINGS, N\ND ReErPRESENT MEMSER INTERESTS IN

UDICINL. PROCEEDINGS N\mrmr=CTING TH=E HENLTH AND W=l L.~

S=ING OF CONSUMERS N\ND TH=E MEANT INDUSTR/RY.

SINC=E NUGUST, 20603, USD/N\ HNAS ALLLOWED IMPORTS OF

CNANNDINN SeEeErm, SUT SNARRED IMPORTS OF CANANADINN CATTL=.

NS N\ RESULT, CTANANADINN SeEeErm &=XrPrORTS TO TH=E UNITE=ED

STNATES ARE HGH=ER TOOANAY THAN THEY WeRkeE PRIO/R TO TH=

DISCOVERY o= BsSeE IN CNANNADN IN MANAY, =206003. THIS

CIRCUMSTANANC=E HAS CRENTE=ED N CROSS INS=S0UITY o=

NLLOWING MENT IMPORTS WHILL= /PROHIBITING CNATTL=

IMPORTS NAND HNAS CANUSED UNITED STANATES PN CKERS TO

CLOSE PLANANTS, LAY OFF UNITED STANATES WORKERS N\ND

CcCUT SHIFTS. THE INEOUITY HNAS CNUuUsSsED MENT ~PACKING

CNAPNACITY TO RsELLOCNATE TO CNANANADAN. THIS INESQUITY HANAS

CNUSED UNITED STNATES CONSUMERS TO PAY ARTIFICINLLY

HIGH PRICES mOR MENT.

ON JINANUANARY H, 26605, NiMEFTeER AN =SXXT=ENSIveE NAND

CN\R=EFUL RULLEMNKING, SNS=0 OoON N =250 ePAGE=E

NOMINISTRATIVE R=ECORD NAND TH=E ANANALYSIS SY T=/A\MS OF

SEXPERTS, OVER N\ SPNAN OF 1-H MONTHS, OF Nl ReElLL=VYANANT

INFORMANATION AND MORE=E THAN 360606 ~PUuSLIC COMMENTS,

USDA PROMULGANAT=0OD N\ FINNL RULE, NLLOWING LIvE CAT TL=E

NAND S0OXXeED S TO S=E IMPORTED mROM CANANADN S=GINNING

ON MNARCH 2, 26060, THIS N=EW RULE DET=RMINED THAT TH=

n



IMPORTANATION OF THESE LLIveE CATTLE N\ND S /PRODOUUCTS
WwouLD PReESE=NT A MINIMNAL RSK TO  HUMAN HENALTH AND
WouLD NALLLEVINT=E THE SsEveReE  HNARDSHIP SUFRrFrFerRReo 3Y
UNITED STATES MENT PNACKERS WHO HAVE SE==N D=NIED
NCCESS TO LIveE CAT T L= mROM CANANADAN.

ON JNANUANARY 16, 2005, R-CALF FiILeD CNuUus=E Mo, CVv-605s-
OEe-BLG-RFC, IN TH=E UNITED STNATES DISTRICT COURT —OR
THE DISTRICT OF MONTANA, BILLINGS DIVISION SEERKING AN

DECLARANATION THAT USDA'S PROPOSED ~INAL REGULATIONS

NR=E UNLANAWFUL NAND MAY NOT 3sS= IMPLLE=MENT=E=D, NAND

S=E=EING TO &=NJOIN IMPLEMENTATION OF USDA'S FINAL RULES,

AND ESNUOIN THE IMPORTATION OF ALL LIVE CATTLE —m)ROM
CANADA TO THE UNITED STATESS. IN ITS COMPLAINT,
PLAINTIEE @ R-CALFE @ SEEKS TO HAVE THE N=SW RulLsE
DECLARED UNLAWFEUL AND STOP ALL LIVE CATTLE AND AL
PROCESSE=ED MEAT mROM CANADA TO THE UNITED STATES.
THE DEFESNDANT USDA SEEKS TO IMPLEMENT THE FINAL
RuLs."

ON JANUANARY 268, 200S, THE DISTRICT COURT ISSUED AN

ORDOE=ER SETTING THE SCHeEDULE mOR THE CNAS=. PLANAINTIFE—

MNMA GENERANALLY SUPPORTS THE IMPLEMENTATION OF TH=E FINAL RULE
AND TH=E IMPORTATION OF S0TH MEAT AND CATTLE —)ROM CANADA.
HOWSVER, TO TH=E SXT=NT THAT TH=E FINAL RULE ALLOWS SONSLESS
S=E=F IMPORTS —mROM CANADIAN CATTLE S0 MONTHS OF NAG= OR OLD=ER,
[UT SARS MPORTATION OF LIVE CATTLE OVER S0 MONTHS OF AGS, MMA'S
MEMB=ERS WHO SLAUGHTER CATTLE IN THE UNITED STATES WILL SUFRF=R
S=VERE AND IRRSPARASLE IMPACT.

=2



R-CAL~— —lI_=0D TS NPPLICNATION —OoO/)R N PRELIMINANARY

INUWUNCTION ON JNANUANARY 3, =2060s.

1=



THE NEXT DAY, FE3SRUARY 1, 2060S, MMA FILED IN THE
DISTRICT COURT N MOTION TO INTERVENE NS DE=F=NDANT
NAND CROSS-CLAIMANT AND FOR EXxPsSDITESD BRIEFING
SCHEDULE. IN THE MOTION, MMA, AS N\ DErE=ENDANT, SOUGHT
TO INTERVENE UNDER F.R.CIV.P. 24H(N\) AND 2dH(8) ssE=KKING TO

HAVE R-CALF'S COMPLAINT DIsMISS=D AND R-CALF'S

REOULUEST FOR INUUNCTIVE RElLIiIE=~ O=ENIE=Eo. MNMA, NS N

PLAINTIFES, CHALLENGE=ED TH=E PROVISIONS OF USDA'S FINAL

RULE WHICH WOUL.D NE=SWLY NUTHORIZE TH=E MPORTATION OF
MENT F—FROM CANNADINN CNATTLE=E B6 MONTHS AND oulLo=ER
WITHOUT NAUTHORIZING TH=E MPORTATION OF THIS ClLNASS OF

=2

SPEDITED 3SBRIEFING SCHEDULE ON MMA'S MOTION TO

INTE=ERVENE IN ORDER TO ALLOW TH=E PARTIES N\ND TH=E
COoOuUuURT TO —,PROC=E=E=0D WITH TS OINANUNARY =28, 200600

SCHEDULING ORDER REGARDIDING R-CALF'S MOTION ~FOR

PRELIMINNARY INUJDUNCTION.

THE DISTRICT COURT DENIED MMA'S MO TION IN AN ORDER

ISSUSED ON FESRUANARY 24, 200S, —INDING THAT MMA DID NOT
SATISEVY ANY OF THE REQUIREMENTS —OR INTERVENTION NS
AN MATTER OF RIGHT UNDER FRCIV.P 24d(n) orR ForR

PERMISSIVE INTERVENTION UNDER F.AR.CIV.P. 2d(3).

IN TS MOTION TO INTERVENE, (g lg VAN SoOouUGHT TO SOTH sS= AN
INTERVENOR/IDEFE=NDANT AND N\ CROSS CLAIMANT mFOR THE PURPOS=E OF
OPPOSING THE ENTRY OF MENT mROM CANANADINN CATTLE OVER 360 MONTHS
OoOF NGE, WHERE CANADINN CATTLE OVER B60 MONTHS OF NGE WeRsE NOT
PERMITTED TO E&SNT=ER THE UNITED STATES., WHEN THE SECRETARY OF
AGRICUL TURE ANNOUNCED ON FESRUANARY S, 266, THAT HE WUNS ReE-
SXAMINING PORTIONS OF THE FINNAL RULE DENLING WITH OVER 260 MONTH
CNATTLE NAND SEEF PRODUCTS THERE m/ROM, MM FILED N\ SURPPLEMENT TO
ITS MOTION TO INTERVENE ON THE FOLLOWING DAY NAND SUSS=0USNTLY

11—



THE DISTRICT COURT HELD N\ HENARING ON THE MOTION
—FOR PRELIMINNARY INUUNCTION ON MARCH =2, =2060s. SINC=

MMA'S MOTION TO INTERVENE HAD SE=N DENIED, MMA WAS

NOT P=RMIT T=D TO PARTICIPATE IN THE HENARING. ON MANARCH
=2, 2SS, THE=E DISTRICT COURT &=NTeERED NN ORDER GRNANTING

PLAINTIFF'S MOTION F—FOR PRELIMINARY INUJUUNCTION. TH=

IMPNACT o= TH= PRELIMINNARY INJWUNCTION Wi SsS=

DODEVANASTANATING TO MMA AND ITS MaeEM3eERRS.

ARGUMENT

I, THE DISTRICT COURT ERRED IN DENYING MMA’S MO TION

TO INTERVENE

THE DISTRICT COURT E=/RRED IN DENVYING MMA'S MO TION

TO INT=RVEN=E 3VY ~INDING THAT MMA HAD NO INTEREST

“DiFFEERENT —/ROM THAT OF MANY E&NTITIES THAT woulLd

SEN=FIT —/ROM TH=E FINAL RuLsE THE DISTRICT COURT

ERRED IN FINDING THAT MMA “HAS FAILED TO ARTICULATE A

SIGNIFICNANT INT=EREST IN THESE PROoCEE=DINGS.” TH=

DISTRICT COURT &RRED IN FINDING THAT MMYMA'S MOTION TO

INT=RVENE WANAS NOT TIMELY, —mINDING THAT R-CAL.~F WouUL.D
NOT HAVE TIME TO R&ES/,CPOND TO ANY SRIEFE MMA FilLeEo IN

OoOFP,POSITION TO R-CALF'S MO TION —Oo/ N PRELIMINNARY

INODUNCTION, DESAITE MMA'S AGRE=EMENT TO ASSIDE 8Y TH=

SCHEDULE =STASULISHED 38Y THE COURT'S JUANUANARY 28

ONL Y SOUGHT TO INTE=ERVEN=E NS AN INTERVENOR/DEF=NDANT.

=



ORDO=ER. TH=E=E DISTRICT COURT ALSO &=RRED IN FINDING MMA
—NIlLLE=ED TO SNTISFY TH= =SLL=MENTS —OoO/R cPERMISSIVE

INTERVENTION UNDER F.AR.CIV.P. 2d(3).

THE COURT &=sRReEo IN HOLDODING THAT MMA AND ITS
MEMSB=E=E/RS o0 NOT™ HAVE=E SIGNIFICNANT /PROT=CTANASL=
INTERES TS INVOLVED IN THIS LLITIGATION. MMA EXPLANINED ITS
INTE=EREST IN ITS BRIE=SFE IN SUPPORT OF ITS MOTION TO

INT=RVENE NS —OLLOWS:

MAMA'S MEaM3ERS WHO SLAUGHTER CATTLE HAVE A

SUSSTANANTINL =CONOMIC INTEREST IN THE FINNL RULE.
THESE MaeMSBSeERS HAVE TRADITIONALLY SLNAUGHTE=ERED
CNATTLE SOURCED mROM BOTH TH=E UNITED STATES NAND
—=ROM CANANANADAN. DURING THE TiME WH=EN USDANA HAS
NALLLOW=ED THE MPORTS OF S mROM CATTLE Less
THAN B MONTHS OF NG=E TO ReEsUME, THE MPORT OF
CNATTLE HNAS NOT S=E=EN ALLLOW=ED., THIS HNAS HAD TH=E
=S, =CT OF MOVING THE WoORK OF SLLNANUGHT=RING
CNANNADINN CNATTL=E UNDER 36 MONTHS =NTIRELY TO
CNANNADON WITH THE RESULLT THAT THERE HAS SsE=N AN
220/0 INCRE=ENS=E IN THE CANNADINN CATT L= SLNAUGHTER
CNAPNACITY DURING THE LNAST 2 MONTHS., THIS MENANS
THANAT JO3S NAND = VENTUANALLY CATTLE /PRODOUCTION
HAVE= SsS==N ouTSoOuUuURC=ED TO CNANANADN =hd TH=
OPERNATION OF USDAN\ ReEGULNATIONS., THE PROPOS=ED
|RULE WHICH Wil ALLOW THE MPORTANATION OF LIveE
CNANTTL= UND=R =] MONTHS o= NGS= NND MENT
OBTANAINED mROM THIS CLNSS OF CATTL=E Wikl RECTIFEY
THIS IM3SNALNANCE N\NND HOP=FUL LY PREVENT FURTHER
OUTSOURCING OF UsS JO3BsS \ND CNAT T L= mPRODUCTION,
WHICH IS N\ PRINCIPNAL R=ESNSON WHY MMA OFPrRPOosES
PLANAINTIFF'S PETITION TO DELANAY THE MPLEMENTATION
O TH=E FINNL RUL=.

BRI=F IN SURPPORT OF MNATIONANAL MENT ASSOCINTION'S MOTION
TO INTERVENE.,.,, FESRUANARY I, 260605 N\T /P8

THE COURT DOD=NIED MMA'S MOTION, STATING:

MMA CLNAIMS AN INTEREST IN ASSURING THAT TH=E=E FINANAL
RULE GOES INTO =rrrme=eCT, SECNuUuUSsSE THE FINNL RULE
Wi NLL_OW TS MEMSE/RS TO SLNAUGHTER NAND
—,PROCESS CNANANADINN CATTLELE THAT HNAS PREVIOUSLY
S==N SNANNED S=CNuUSsSE OF THE PRESENCE OF BSE IN
CNANNDAN. MHOWEVER, N\ MERE INTEREST IN PROPERTY
THEHAT MAY 3S=E IMPNACT=ED 38Y LITIGATION IS NOT AN
PNASS~PORT TO PARTICIPNAT=E=E IN THE LLITIGATION ITS=EL—.

1=



ALISNL, B> F.3D NT S260. "ToO HOLD O THERUWISE WwWouulLD
CRENTE N SULIPPERY SLOPE WHERE ANYONE WITH AN
INTERSESST IN THE PROPERTY OF N\ PARTY TO A LAWSUIT
CoOULD SOO0OTSTRAP THAT STAKE INTO AN INTER=EST IN
THE ULITIGATION ITSESLF" /1D MNMIA'S INTEREST IS NO
DIEFEFERENT THAN THAT OF MANY SNTITIES THAT WoulLD
SENSFIT mFROM THE FINAL RULE.

ORDO=R DENYING MMA'S MO TION TO INTERVENE, F=SSRUANARY 24,
26 AT ~/~P B,  HowsEvVER, MMA AND  ITS MaeamMseE)Rs WHO
orPERNTE SLNANUGHT=E=ER PLANTS IN THE U.S. HAVE MORE THAN
"AMERE INTEREST IN PROPERTY THAT MAY SE IMPACTED 33V

LITIGATION...” THEY HAVE \LRENADY SUFRFERED IRREPARASLE

INUWURY WHERE THEIR VERY LARG=E=E COMPETITORS, SOM=E OF
WHOM NALLSO0O OFP=ERNTE=E SLLNAUGHT =R PLANANTS IN CANADAN, HAVE
S==N ALLOW=ED TO SRING IN INCRENS=ED OUANANTITIES OF
SONELESS sSe=e=r— OF CANANADINN ORIGIN SINCE ANUGUST S,
2063, WHILeEs THE uUS., SLNAUGHT=ER PLANTS  HAVE SsE=N
UNNASL.E TO O3TAIN TH=E COMPETITIVELY PRIC=D CANANADINN
CNATTLE=E WHICH N\RE TH=E SOURCE OF THESE IMPORTS SO NS
TO S= N\Sl= TO COMPET= ON N LEeVEL PLAYING FlIeEelLD. TH=E
=NACT THAT THE DISTRICT COURT HAS NOT UNDERSTOOD
THIS CONTINUING IRRECPNARNASLE INUJUURY AND INDEsEo HAS
SNT=RED AN ORODODER THAT CONTINULDES THIS IRREPNARANASLE=
INWURY CONFIRMS THAT MMA AND ITS MaMSeERS INDeEED HAVE
N SIGNIFICNANT, UNREPRES=NT=0D INT=EREST IN TH=

UNDERLVYING LITIGATION.®

=

IN ITS ORINION, THE COURT DESCRISBED CANADINN SE=~ NS "CONTAMINATED,”
SUT THEN ISSUED AN ORDER WHICH ALLLOWS CANANADINN SE=F~ TO CONTINUE
TO SESNTER THE UNITED STATES IN MUCH LARGER OQUANTITIES THAN WERE
NUTHORIZED 3V P=RMIT PRIOR TO THE DISCOVERY OF BSE IN CANADAN IN
MAY, 260603=. THE COURT STATED THAT "ONCE THE CANADINN SEEF IS
NALLLOWED TO INTERMINGLE WITH THE US MENTS IT Wik OPEN N\ —FLOOD OF
SPECULANTION NAND NEITHER THE CONTAMINATED MENT NOR TH=E STIGMA
NSSOCINTED WITH CONTAMINATED MEANT COULD BSE RsESMOVED m—ROM TH=E
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IT IS TH=E LAW IN THE NINTH CIRKRCUIT THAT:

IN EEVALUANATING WHETH=ER THESE REOUIREMENTS AFFOXR
INT=RVE=ENTIONA NR= MET, COURTS ‘NARE GSulID=ED

PRIMANARILY =2 d PRNACTICANAL NAND =SOUITANASL=
CONSIDERATIONS. DONNSL LY V. GLICHMAN AND, 1SS .38D

eSS, HeS (S IR ISS8). FURTHER, COURTS GENSESRALLY
‘CONSTRUEAA ATHE RULEA SRKROADLY IN EAVOR OF

PROPOSED INTERVENORS., UNITED STATES =X R=LC.

MCGOUGH V. COVINGTON TECHS. CO., SG>2 F.2D0 185, 134
(=77 arR 1sSs2) ‘A LIBERAL ~PouiIcY IN FAVOR OF

INTE=ERVE=ENTION S=ERVES SOTH =~ —ICIENT ReEeSOLUTION OF
ISSUES NA\ND SRONDENED NCCeEsSsS TO COURTS J

US. V. OITY OF LLOS W\NGCGEL.ES, CNLIFORNIN, 288 .30 39, 3>

TH

(= CIR. 2002). THE CIRCUMS TANCES AND SOTH PRACTICAL
NAND =S0OUITANASL= CONSID=ERNATIONS SUPPORT MMA'S
CQUANLIFICNATION NS AN INTERVENOR NS N\ MN\TT=R OF RIGHT.
A NON-SP=CULNATIVE, =CONOMIC INTEREST MAY 3=
SUFFICIENT TO SURPRPORT N\ RIGHT OF INTE=ERVENTION. UNITEO
STNTES V. ALISNAL UNTER COR/,, B2 A 30D 1S, |1 (:TH CIR.
=2004d). THE PROPOSED INTE=ERVENOR'S INTEREST MUST S=
RELNTED TO THE UNDERLYING SUSJUECT MATTER OF TH=E
ITIGNATION. PEOFPL.E OF STNTE=E OF CNALIFORNIN V. TNAHO=

REGIONNL PLANANNING AGENCY, 22 Fa2aoD 2P2Ps, 2san (:TH CIR.

1S86), S== NSO ALISNAL, S>>0 F.3SD NT S=20. HERE TH= NMA'S

INTEREST RELNANTES TO THE SAME PRODUICTS, STATUT=ES
NAND RESTRICTIONS, WHICH N\ReE N\T ISsSsueE S=TWeEeEN PLAINTIFE—

NAND De=eFs=NODNANTS.

US. CATTLE INDUSTRY AND THE SUSSTANTINL, IRREPNARNSLE=E INJURY Wi
HAVE OCCURRED." ORPINION NT PAGE 25-26. NEITHER THE PLAINTIFEFE NOR
THE DEFESENDANTS HAVE CHALLENGED THIS INCONGRUITY SEsTWEEN TH=E
COURT'S ORDER NAND ORINION, SUT MMA SHOUL D HAVE SEEN NALLOW=ED TO
PARTICIPNATE=E NS AN INTERVENOR SO THAT IT COULD HAVE CHALLENG=D

=}



THIS INCONGRUITY.
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IN SOME CASES THERE IS N\ PRESUMPTION OF ADEOUANATE=
REPRESENTATION WHERE A GOVERNMESNTAL 3SODY OR
OoOFEFICER IS CHARGED 3Y LAW WITH REPRES=SNTING THE=
INTERESS TS OF CERTAIN ASSESNTEESS. S=s =6, FORSST
CONSE=RVATION COUNCIL. V. U.S. FORSST S=E/RVICE, GG F.3D
ss, uHss (S0 R ISSs). IN THE PRESENT CASES, TH=
SLAUGHTERHOUSE MEM33=ERS OF MMA ARE REGULATED,
RATHER THEN REPRESENTED SWY USDA.

IT IS PARTICULARLY APPROPRINTE THAT MMA SHOULD
S= AN INTERVENOR AND ALLOWED TO CHALLENGE TH=

DISTRICT COURT'S PREULIMINARY INUUNCTION SECAUSE TH=

ISSUNANC=E OF N\ PR&ELLIMINARY INUUNCTION INVvVOLYVvVES AN\N
SXAAMINNATION OF WHETH=ER THERE IS IRREPNARNASL= HARM N\ND
TH= SNALNANC= o= HARMS. MMA'S SLNUGHTERHOULUS=
MEMSBSERS \ReE SUFRF=RING AND Wil CONTINUE TO surreEm
IRR=EPNARNAS L= HARM NAND TH=E HARM TO TH=EM m—mNAR OUTWEIGHS
IN ITS IMMEDINCY AND SCOorFPF=E THE HARM ClLNAIMED 3V
PLANAINTIF~. A CONSIDERNATION OF TH=E SALANC=E=E OF HARM
WNS PROPERLY NOT PNART OF TH=E UNDERLYING RULLEMANAKING.
THEREFORE TH= GOVE=RNM=ENT DEr=NDODANANTS CNANNOT
REPRESE=NT MMA'S INTEREST IN THIS REGNARD. THIS COURT
SHOULD R&EVeERS= N\ND OVERTURN THE DISTRICT COURT'S
DODE=ENINL OF MMA'S MOTION TO INTERVENE.

MMA'S PRIMNARY INT=EREST IN TH= UNDE=RLYING
PROCEEDING IS TO SEXrPreDIlTsE THE &=NTRY OF  HENALTHY
CNATT L= mROM CNANANADN INTO TH=E UNITED STATES. IN ORDER
TO PNARTICIPNATE=E IN N\ UsSsEFUL AND TIiMELY MANNER, MMA

REOULUES TE=D THANAT RESFPONSES TO ITS MOTION TO INTERVENS=E



S= PROVIDED ON AN SX,PEDITED SSNASIS AND STIRPULATED
THAT IT WOULD WAIVE ITS RIGHTS TO ReEPLY TO THOS=E
RESFPONSES. N ITS RESPONSE TO MMA'S MOTION TO
INTERVENE, PLAINTIFEE ARGUED THAT TH=E INTERES TS OF MMA
wouLD sSE FulLLyYyY ReEPRESENTED 3Y THE GOVERNMENT
DEF=ENDANTS. ™

THE DISTRICT COURT APPARESNTLY INTENDED TO GRANT
MAMA'S MOTION TO INTERVENES, S=ECAUSE ON FESRUARY 2=,
oS, IN THE COURSE OF DENVYING TH=E MOTION OF TH=
GOVERNMENT OF CANADA TO FlILE AN AMICUS CURINE

SUSMISSION, THE COURT STANAT=0O!

IT WOUL D S=E E&XT/R=EMELY PR=EJUDICINLG TO PLANAINTIFFES
TO NALLLLOW THE FILING OF N\ 25 PNGE SRiIeErFrE 8YW TH=
GOVE=ERNME=ENT OF CANANADANA ANND ONL Y ALLLLOW PLANAINTIFFS
THREE ON\VYS TO RES/FPOND, IN ADDODITION TO NA\NNTICIPNATED
LENGTHY SRIEFS miIlleD 8Y THE USDA AND MMA.

—

CURIOUSL Y ON TH=E SAME DAY THAT THE PLAINTIFE R-CALF, OFRPFRPOS=D
MMA'S MOTION TO INTERVENSE IN THE BILLINGS LITIGATION, R-CALFE ALSO,
THROUGH TH=E SAME COUNSS=EL, —mILED N MOTION TO PARTICIPATE AS AN
INT=ERVENOR/DEF=NDANT IN SUPPORT OF THE USDA D=F=NDANTS IN
AMSERICAN MSANAT INSTITUTE V. DEHAVEN, CASE MO. -H-CVv-022=2-JGP, IN
TH=E UNITED STATES DISTRICT COURT —mOR THE DISTRICT OF COLUMSIN, A
SUIT WHICH HAD S=E=N —IL=ED ON DECEM3=R 2, 200 S=E=KING TO COMP=L
USDA TO PROVIDE PERMITS —mOR TH=E =NTRY OF CANADINAN CATTLE OVER
S0 MONTHS OF AGE IN TH=E UNITED STATES. IN ITS INTESRVENTION
PLENDINGS, R-CALFE A\RGUES THAT TH=E DEF=NDANT USDA, WHICH R-CALF
NARGUES CAN ADEQUATEL Y REPRESENT MMA'S INTEREST IN THIS LITIGATION
WoOUL D NOT ADEQUATELY REPRES=ENT PLAINTIFEE R-CALF'S INTEREST IN
TH=E LITIGATION P=NDING IN TH=E UNITED STATES DISTRICT COURT —mOR TH=
DISTRICT OF COLUMSIA.



oOoORDO=R D=NYING MOTION OF TH=E GOVERNMENT OF CANANADNAN

—FOR LLEeNVE TO FIke=E "\N AMICUS BRIEF, FE=ESRUANARY 23, 2060S

NT P 2. NPPNARESNTLY TH=E COURT HNAD N\ CHANG=E=E OF MIND

Ss=sTWeEsEN THE TIME THIS ORDER WUNS ISSUED ON FE3SRUANARY

23 NAND TH=E FOLLOWING OANAY WHEN 1TSS ORDER DE=NYING

MMA'S MOTION TO INTERVENE WNS ISSUWUED.

" THE DISTRICT COURT E)RRED IN ENTERING THE

PRELIMINARY INJUUNCTION

THE DISTRICT COURT HNS ERRED NS N\ MNATTER OF LNAW

IN ODENYING MMA'S MOTION TO INTE=ERVENE WITH THE ReEsULT

THEANT NS TO MM NAND ITS ME=EMSB=RS, TH= COURT'S

PR=ELIMINNARY INJWUNCTION —PROCE=E=DINGS HAVE=E SsS==N

ESSENTINLLY AN X PNARTE PROC==DING. TH=E COURT'S

DENINL OF MMA'S MOTION TO INTERVENES TOGETH=ER WITH

THE COURT'S DENINL OF THE "WWWIICUS SUSMISSIONS OF TH=E

GOVE=ERNM=E=ENT OF CANANADN NANND TH=E CANNADINN CAT T L=EMEN'S

NSSOCINTION AMOUNTS TO N SUSSTANTINL ASsSussE oOoOF

DISCRE=ETION, WHERE3Y TH= COuUuURT =SXxHISsIT=ED

SUSSTANTINLLY GRENTER SOoOuLICiTuUDE mOR THE SURDENS

wU/PON PLANAINTIFFE'S COUNS=L THEAN —oOo/R GIVING

CONSIDERNATION TO TH=E VIEWS OF MENT PN CKERS WHO N\NRe=E

S=ING IRREPCPNARNASLY INUVURED HER=E OR TO CONSIDODE=ERING TH=

ViEws OF THIS NNATION'S CLOSEST ALLY. UNSURD=ENED 3V

THIS INFPUT, TH=E DISTRICT COURT WOULD GO ON TO MNAK=E

UNSUPPORTE=ED mINDINGS REGNARDING HENLTH RISKS E&XISTING

WITHIN THE JURISDODICTION OF TH=E SPURNED N\ND SOoveEeErRsEIGN

ANMICUS NA\ND =ERRONE0OUSLY =NT=R=D N\ PRELIMINNARY



INUUNCTION. = A THE DISTRICT COURT
FAILED TO csiIveE DeEmFs=R=ENCE= TO USDA.

THE DISTRICT COURT IGNORED THAT UNDE=R
THE WELL-SSTASLISHED PRINCIPLES OF SKIDMORE V. SWIFET
cCo, BER3 U.S. 134, 13S-4e (1IS4HUY) AND US. V. MEAD CoRA,., S3=
s, 218, 235 (200)), USDA IS E=NTITLED TO SUSSTANTIAL

DEFERENCE IN MATTERS THAT REST UPON TH=E AGENCVY'S

SCIENTIFIC N\NND SPECINLIEZED EeXreRTIsSE. EVvVeN WHERE TH=
=VID=NC= s SuSCeEerRTISBL.= TO MO R=E THEAN ON=E
INTERPRETANATION, \ RSESEVIEWING COURT MAY NOT SUSSTITUT=
ITS JUOGMENT mOR THAT OF THE S&X,PERT NG=NCY. ARIZONN

CNATTLE GROWSERS' ASS'N V. U.S. FISH NAND WILDLIFE S=ERVICS,

2= ASD 1EES, 2Se (STH CIkR 2001). A RSEVIEWING COURT
MUST S=E AT ITS MOST DerFeaemRENTINL WHEN, \S HERE, TH=

NGENCY IS ‘“MNAKING PREDICTIONS, WTHIN ITS ARSANA OF

SPECINL ESXxXPERTISE, AT TH=E FRONTIERS OF sSciENcsE”

CENTRNAL ARISONN UWNTER CONVERSNATION DISTRICT V. E&.,P.A,
SSe FaD 1S3, 1S3SS-HE (STH IR 1SSS) (QUOTING BALTIMORE

CGNAS & ELEC. CO. V. NMRDC, INC., HEe2 u.s. s>, 103 (1ss3)). THE=

MM HAD FILED N\ SUSSTANTIVE PROPOSED SRIEF OFPPOSING PLAINTIFFE'S
MO TION FOR N\ PRELIMINARY INUJDUNCTION ON FESRUANARY 21 \S RE0UIRED 3V
THE COURT'S SRIEFING SCHEDUL E —OR DEFE=NDANTS. MMA'S PRORPOSED
SRIEF SXPLANAINED THE THREE RIS ANALYSIS STUDIES OSTAINED 3V USDA
mROM THE HARVARD CENTER mFOR RISK ANALYSIS IN 2603), 2663 N\ND 2664
NAND POINTED OUT THAT PLAINTIFF'S PRINCIPNAL SXPERT, DR. COX, WHOS=E
DECLARATION WAS RESLIED UPON 3Y THE COURT (S== OFPINION AT ~. M),
STATED AT TH=E CONCLUSION OF THAT DECLARATION THAT ‘9 Do NOT
CONSIDER N\ WDOESPREND HENLTH THREANAT TO IN THE LS., TO S&E AN
HIGHL Y LIKELY CONSE0OUENCE OF REINTRODUCING CANADIAN IMPORTS
NS PROPOSED.” MMA SUSMITS THAT IF THE COURT HAD HAD TO TAKE INTO
NCCOUNT MMA'S EXPOSITION OF THE HARVARD RISK ANALVYSES AND TO
NCC=EP,T DR. COX'S SOTTOM LINE SVALUATION REGARDING HUMAN HEALTH

RISK, IT SHOUL D HAVE AND WOUL D HAVE DENIED PLAINTIFF'S MOTION —FOR N
PRELIMINNARY INJUNCTION.



DISTRICT COURT IGNORED THIS RULE=E OF LNAW, GIVING LITT L=

O/R NO DeErFrFeEReENCE=E TO USDA.

B. THE DISTRICT COURT AAILED TO

CONSIDER THE HARM TO MMA'S MEM3SERS. THE DISTRICT

COURT =RARON=EO0OUSL.Y —FOUND THAT R-CALLF IS LIKsELY TO

SuCCe=eEs=ED ON THE MERITS AND THAT TH=E SALANCE OF

HARDSHIRP, TIPS SHARPLY IN ITS mAVOR. IN PARTICULANAR TH=

DISTRICT COURT FAILED TO TNAKE INTO NCCOUNT TH=E HUG=

HARDSHIPRP THAT CLOSING TH=E SO0ORDODE/R TO MPORTS OF LIve

CNANTTL= UND=R =] MONTHS HANAS cNUuUs=E0o TO AMAN'S

MEMS=ERS N\ND TH=E MPACT OF =NJOINING IMPLLEMENTATION

o= TH= FINNAL RUL= TO —,PROL.ONG THEANAT HARDSHI~P.

ATTNCH=ED TO THIS MOTION IS NN NARTICL.= mROM TH=E mew

YORK TIMES MNARCH 2, 20605 =DITION WHICH DeEscRIBES TH=E

IMPACT THE DISTRICT COURT’'S INUUNCTION IS HAVING. THIS

IMMENSE HARM TILTS ANY SNALANANCE OF HARM OR HARDSHIP IN

ENAVOR OF REOP=NING THE sSOoORLOE/R IMMEDINTELY, NOT

KeEeE=ErRPING IT CLOS=o.

THE DISTRICT COURT IGNOR=ED THAT R=EOPENING TH=

CANNADINN SOoORO=R TO IMPORTS o= —ivse CNANTTL= IS

IMPORTANANT TO TH=E LONG-T=RM VINSILITY OF TH=E US.

CNATTLE INDOUSTRY. WH=EN TH=E=E CANANADINANN SOoRLOER WNS

cLOSED TO CNATTLELE MPORTS IN MANAY 20063, TH=E UNIT=ED

STNATES WNAS NALRENADY mNACING SHNARPLY ReEDuUuCeED CNATTLE=E

SurFPRARPLIES RESUL.TING mROM HERD LLICQUIDANATION NS N\ ReESULT

O DROUGHT AND LOW RETURNS TO CATTLE PRODODUCERS.

THIS SuUuPRPRPLY SITUANATION WNAS FURTH=ER WORS=NeED WHEN



TH= CNANNADINN SOoRDO=ER WNS cLosE=Eo TO CNATTL=

/PREVIOUSLY IMPORTED TO SuUPRPLEMENT US, SuPRPRPLIES.

R=E0OPE=NING TH=E SO0ORDER TO CANANADINN CATT L= WOouUL.D HAVE

NN =NORMOUS NORMANALIZ2ING =Er=CT —OoO/)R uU.s. MENT

PNCKERS NAND Wil S=E=6GIN TO NAMELIORNAT=E=E, SUT C ANNOT

WHOL LY CURE, THE SEVEeERE, \ND IRREPNARNASLE, INUJUURY MMMA

MEMSBSERS HNAVE SUFRrFeEeEReED SINCE THE sO0oRDeER WUNS CLOS=ED

IN MANAY, 20603.

THE DISTRICT COURT IGNORE=ED THAT MANY US. PLANANTS,

PARTICULANARLY THOS=E IN TH=E PACIFIC MmMORTHWEST AND

OTHER STNATES THAT SHARE THE sS0oRLOER WITH CANANADAN,

HAVE= SsS==N SIGNIFICNANTL Y DDERPENDE=ENT OoON CANNADINN

CNATTLE IN ORDOD=ER TO OFPERNTE THEIR —ANACILITIES NT AN

SCONOMICNAL LY OPTIMNL LLeVvVEl., WITHOUT CANANADINN CATTL=

THESE SLLNANUGHT =R PLANTS HAVE ONLY OFPERANATED AT GS-

2%/ OF CNAPNCITY mOR THE LNAST D=ECNADE, N\ Level THAT IS

NOT INANCINL LY SUSTAINNASL=. HOWEVER, TH= SAM=E

PLNANTS, SuUrPPLLEMENT =D =2 d CNANNADINN CNATTLE, HAVE=

HISTORICALLY RESENLI2=D NEN\RL Y S=0/0 CNA\PNCITY

UTILIZANATION.

THE DISTRICT COURT IGNORED N\ STUDY =NTITLED

IMPNAC TS ON THE US. BEesr PACKERS, WORKERS, \ND TH=

ECONOMY OF RESTRICT=ED CATTLE TRNADE S=TWeseEeN CANANADAN

NA\ND TH= UNIT =D STNTES, mPREPNARED Y D/R. T=0

SCHROED=ER NAND DR JOHN LENTHERMANAN, "\GRICUL . TURANL.

SCONOMISTS NT KANSANAS STAT= UNIVERSIT Y, DeEsCRIBES TH=

DODEVANASTANATING =CONOMIC IMPNAC TS o= TH= SOoRDO=ER

RESTRICTIONS MPOS=D IN MAY =20603. THE STUWUDODY WAS



,PREPNARED —Oo/ TH= MNTIONANAL CATTLEMEN'S Be=r—

NANSSOCINTION, CANNADINN CATTLEMEN'S NSSOCINTION,

AMERICNAN MENT INSTITUT=E AND CANANADINN MENT COUNCIL. \ND
RELENS=ED ON DEcCcaeMm3=ER 28, 20604H. (MOVANT-INTERVENOR
STUDY DEscCRIBED TH=E O=VANASTATING IMPACTS OF TH=E
SORDOER RESTRICTIONS. THE SCCHROEODOD=R/ILENTHERMAN
STUDY WANAS UNDERWRITTEN 3Y ORGANANIZNATIONS OTH=E=ER THAN
TH= (g VAW NEVERTHELESS, TH= DISTRICT COuUuURT
COMPLET=LY IGNORED IT.

RNATHER THAN CONDUCT AN LEGITIMNAT= ANANALYSIS OF
HARDSHIP,, THE DISTRICT COURT ReEFUSED TO CONSIDE=ER N\NY
HARDSHIP &XC&EPT THAT AlLLeEeGeED 8Y R-CALF TH=E DISTRICT
COURT =RRE=ED IN FNAILING TO CONSIbheER THE HARDSHIR OF

MMA AND 1TSS MaEaEaM3ERS.

c. THE DISTRICT COURT FAILED TO REQUIRE R-
CALFE TO POST N\ BOND.

THE DISTRICT COURT =SRRED IN FAILING TO REQUIRE
R-CALFE TO POST N SOND SUFRFICIENT TO PROTECT MMA AND
ITS MEMSERS —/ROM @ TH=E DEVASTATING IMPACT TH=
PRELIMINARY  INUUNCTION WL HAVE. ROV, &6s(C)
PROovVvIDES:

NO RESTRAINING ORDOER OR PRELIMINNARY INJUUNCTION
SHANAL L ISSU=E &=XXC=rPT UWUPON THE GIVING OF SECURITY 3V
THE ANA\PPLICNANT, IN SUCH SUM NS THE COURT oeEsMSsS
/,PROPER, mOR TH=E PAVYMENT OF SUCH COSTS \ND ODONAMANAGES
NS MNAY SE INCURRED OR SuUFrFrrmreEReED 38YW ANY PARTY WHO IS
—OUND TO HAVE= SsS==N WRONGFULLY =NJOIN=D o/
RESTRANAINED. MO SUCH SECURITY SHAL L S8 ReEUIRED OF
THE UNITED STNATES OR OF AN OFFIcER OR NGENCw
THER=EOF.



TH= DISTRICT COURT'S PRELIMINNARY INJWUNCTION

VIOLATES THE REQUIRSMENTS OF RULE &S(C) SINCE IT mAILS
TO REOUIRE R-CALF TO GliveE SECURITYY. TH=E AMOUNT OF
THE ONAMNAGES TO MMA AND ITS MaeaMBeRSsS IS CONSIDERANASL.E,
SUT TH=E DISTRICT COURT WHOL LY mFANAILeEeED TO ReEOUIRE R-
CALLF TO COMPLY WITH TH=E Ss=ECURITY ReEOUIREMENTS
INCUMS=NT wU/PON N PART Y S=E=EKING N PRELIMINANARY

INJUNCTION.

m. TO AVOID IRREPARANASLE HARM, MMA’'S APEESANAL
MUST S CONSIeERED IMMEDINTEL Y

CIRCUIT RULE 2>2-3() PROVIDES FoOoR =SMERGENCY

CONSIDERATION OF MO TIONS “AlA™= A\ MOVANT CERTIFIES THAT

TO NAVOID IRREPNARNASL.=E HNARM ReELIEF IS NeEseEoeED IN LeEssS

THAN 21 DAvws...” IN @ THIS CASsS, M(MA IS SuFFEFERING

IRREPNARNAS L= HNARM THAT CONTINUES TO GROW =VeERY DANAY.
MMA NeEeEDS TO sS=E PERMITTED TO PARTICIPNATE=E IN TH=E
PROCE=E=EDINGS MMEDINTEL Y, SINCE ITS INTERESTS \Re=E NOT
NODOE0OUNTELY PROTECTED SY NANY PARTY N\NND THE == CT

o= TH= DISTRICT COURT’'S RULINGS s HAVING N

DEVASTATING =S—FF=CT ON THE ASILITY OF MMA'S MaM3E/RsS

TO COMPET=.  UNLESS MMA IS GRANTED MMEDINTE ReElLIE=Fm,
MANY OF ITS MEMBERS mNCE TOTANAL DESTRUCTION OF THEIR
SUSSINESSES DbUE TO TH=E UNFPEAIR E=SCONOMIC "NDVANANTANAG=E
THANAT CURRKRENT RULES PROVIDE TO SElLLerRs OF CHENPER
CNANNDINN SeEeErm /,PRODOULUCTS SHIPRPE=ED TO THE UNITED STATES

—FOR SNALL= IN COMPE=ETITION WITH MaEaEM3ERS OF MMA WHO A\NReE



FORECLOSED m—mROM PROCESSING CANANADINN CNATTL=E IN
SLNANUGHTERHOUSES IN THE UNITED STATES. GRNANTING
ReELIEFE SE=EVeEeERNAL Weeks OR MONTHS m/)ROM NOW Wik NOT™

PREVENT THE IRREPARASLE HARM THAT MMA'S MaEaM3E/RS

NRE SXXPERIESENCING.
CIRCUIT RULE 27213 PROVIDES IN ReEL=VANANT PART!:
MO TIONS TO S&SXreolTeE SRIEFING \ND HENRING MANAY 3=

FILED AND Wil L. S8E GRANTED UPON N SHOWING OF GOoOD
CNAUSE. ‘GOooD cNnusE’ INCLUDES, SUT IS NOT LiIMITED

TO, SITUATIONS IN WHICH: ... (3) IN THE ASSs=ENCE OF
SPEDITED TREATMENT, IRRSPARANASLE HARM MAY
OoOCCUR OR TH=E APPENL MAY S=cCcom=E MooT,..”

GOO0OD CNUSE TO SXXreoITeE SRIEFING \ND HENRING EXISTS IN
THIS CNASE S=CNUSE MMA SHOULD s=E GRANTED LeNveE TO
INTE=ERVENE IN THIS CNSE TO CHALLENG=E TH=E DISTRICT

COURT'S PRELIMINARY INUJUUNCTION AND OTHERUWISE PROT=CT

THE RIGHTS AND INTERES TS OF THES= MaEaNT PROCESSORS,
NAND TH=EIR &=MPLOVYEES, VENDORS N\ND CUSTOMERS. [ L g VAN
MEETS THE )R=EOOUIREMENTS OF THE FEDERNL RULeEs OF
CIVIL PROCEDURE mOR SOTH INTERVENTION NS OF RIGHT NA\ND
rPeERMISSIVE INT=RVENTION. THE DISTRICT COURT HAS MNAD=E

RULINGS IN MMA'S ASSENCE WITHOUT CONSIDERING TH=

=Sree=CT THE RULINGS MIGHT HAVE ON MMA AND WIMHOUWUT™

CONSID=ERING NRGUMENTS o =VIDENC= ——=0OM AMAN'S

PERS/FPECTIVE., MM MUST S8 PERMITTED TO INT=RVENE SO

IT CNAN PROTECT ITS INTERESTS MMEDINT=LY.



CcCoNCLuWUSIONM

MMA RESPECTFUL LY )ReEOLeESTS THAT TH=E=E COURT
IMMEDINT =LY &=NTER AN ORDER ESXrPE=DITING SRIEFING N\ND

HEARING OF MMA'S APPEAL O (1) TH=E DENINAL OF MMA'S

MO TION TO INTERVENS, AND () THE GRANTING OF R-CALFE'S

NPPLICNATION mFOR PR=ELIMINNARY INUUNCTION. PURSUANANT TO
CIRCUIT RULE 2212, MMA\ ReESPECTFULLY ReEULUESTS THAT
THE COURT SE=ET TH=E mFOLLOWING SRIEFING SCHeEDUL=E!

APPELLANT S BRIES~: MNARCH 21, 2060

NPPRELLEES BRIESFS: MNARCH 28, 20060

MMA FURTHER RE0O0OULUES TS THAT ARGUMENT S8=E SCHeEDUL =D

NS SOON NS FPOosSSIBLE N\mTeER THE COMPL.=TION OF SRIES—ING.

DATED THIS « ONAY OF MNARCH, 206s.
RESFPECT UL LY SUSMIT T=0D,
BROWM LLAW FIRM, P.C.
BY

JOHN WNALIKER ROSS
SCOTT G. GRNATTON

ATTORNESVYS mOR MNATIONANAL
MENT ASSOCINTION
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I HERE3Y C=E=ERTIFEY THAT, ON THIS « ONAY OF MANARCH,
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ATTORNSY —OR PLAINTIFEFSE/APPELLES
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